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V. TIP HUKUKU KONGRESI ACILIS KONUSMASI (I)

Saym Dekanim, cok degerli katilimeilar Istanbul Medeniyet Universitesi Hukuk Fakiiltesi’nce
besincisi diizenlenen Tip Hukuku Kongresine diizenleme kurulu adina hos geldiniz diyorum.
Medeniyet Universitesi Hukuk Fakiiltesi olarak, Tip Hukuku yiiksek lisans ve doktora
programlarimizin yani sira diizenledigimiz bilimsel toplantilarla, cok ciddi hukuki sorunlarmn
oldugu Tip Hukuku alanma katkida bulunmayi hedefliyoruz. Tibbi miidahalenin her
asamasmda gerek hasta gerekse saglik calisanlar1 pek c¢ok hukuki sorunla yiiz yiize
gelebilmektedir. Alanin hassasiyetine 6zel c¢oziimlerin hukuk araciligi ile getirilmesi
zorunludur. Hukukun her bransini ilgilendiren sorunlar Kongremizde uzman isimler tarafindan
degerlendirilecektir. Kongremizde, dort ayr1 oturumda, onam ve riza, hekimin aydmlatma ve
bilgilendirme yiikiimliiliikleri, hekimlerin mali ve hukuki sorumluluklar1 gibi kritik konularin
yani sira kimyasal kastrasyon, akilli ilaglar, robotik cerrahi ve giyilebilir dijital saglik iiriinler1
gibi yenilikei alanlarda bildiriler sunulacaktir.

Katkida bulunan teblig sahiplerinin yani sira Diizenleme Kurulundaki tiim arkadaslarima,
sunulacak tebligleri titizlikle belirleyen Bilim Kurulunda gorev yapan degerli bilim insanlarmna
ve organizasyonda gorev alan sevgili 6grencilerimize ¢ok tesekkiir ediyorum. Saygilarimla

Prof. Dr. Nur Zeliha KAMAN

Kongre Diizenleme Kurulu Baskani



V. TIP HUKUKU KONGRESI ACILIS KONUSMASI (1)
Kiymetli Hocalarim ve Degerli Katilimeilar,
Fakiiltemiz tarafindan diizenlenen V. Tip Hukuku Kongresine hos geldiniz.

Istanbul Medeniyet Universitesi Hukuk Fakiiltesi, kurulusundan beri T1p Hukuku alanina 6nem
vermekte, Tip Hukuku yiiksek lisans ve doktora programlariyla da bu alanda uzmanlasan kisiler
yetistirmeye gayret etmektedir. Nitekim fakiiltemizce gectigimiz yillarda da cesitli kongreler,
sempozyumlar ve calistaylar diizenlenerek bu alanda bilimsel ¢alisma iiretilmesine katki
saglanmustir.

Malumdur ki tip ile hukukun kesistigi alanda ¢ok sayida hukuki ve etik problemler ¢ikmaktadir.
Ozellikle teknolojinin gelismesi ve saglik alaninda ¢ok farkli sekilde kullanilmasiyla birlikte
daha 6nce karsilasmadigimiz yeni problemlerle yiizlesecegiz demektir. Ilgili meselelerin hukuk
diizleminde aydmnlatilmas: i¢cin farkli hukuk disiplinleri 1s13inda degerlendirilmesi gerekir.
Kongremizde sunum sahipleri tarafindan ele alinacak énemli Tip Hukuku problemlerinin bu
baglamda alana Onemli katkilar sunacagini diisiinmekteyim. Bu vesile ile sempozyumun
diizenlenmesinde emegi gecen sevgili Hocalarima tesekkiir ederim. Tiim katilimcilara verimli
bir kongre dilerim. Saygilarimla

Prof. Dr. Ozcan GUNERGOK
Istanbul Medeniyet Universitesi Hukuk Fakiiltesi Dekani
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ETIK VE YASAL BOYUTLARIYLA AYDINLATILMIS ONAMDA GUNCEL
SORUNLAR

Giirkan SERT*
OZET

Giinlimiizde aydmlatilmis onam tibbi miidahalenin hukuka ve tip etigine uygun bir
miidahale olarak kabul edilmesi i¢cin temel kosullardan biridir. Kendisine gerceklestirilecek
tibbi miidahalelerden 6nce aydmnlatilmis onamimin alinmasi hastanin 6zerk bir birey olarak
gelecegi hakkinda karar verme, beden biitiinligii hakkina saygiy1r saglama konusunda
onemli bir unsurdur’.

Aydmlatilmis onamin tasidigi 6neme ragmen aydinlatilmis onam almmasi konusunda
onemli sorunlarin bulundugu bir gergektir. Aydinlatilmis onamun hastanin kendisine
gerceklestirilecek tibbi miidahale konusunda anlayabilecegi dilde ve sekilde aydinlatilmasinin
gerektirmesi hastanin hangi yontemle aydmlatilmasi gerektigi tartismalarini getirmektedir.
Hastanin sozlii, yazili veya gorsellerle aydmnlatilmas: 6nerilmektedir. Buradaki temel amac
hastaya aktarilmasi istenen bilgilerin hasta tarafindan anlasilmasini saglamaktir. Yargiya
yansiyan pek ¢ok tibbi malpraktis dosyasinda hastanin aydinlatilmis onamin hi¢ ya da geregi
gibi almmadig: iddialar1 da yer almaktadir. Bu durum aydinlatilmis onamin hekim-hasta
iliskisinde bir gerilim noktas1 haline geldigine isaret etmektedir. Hastadan yasalarin 6ngordiigii
¢ercevede bir aydinlatilmis onamin alinip alinmadiginin ispat1 bu gerilimde 6nemli bir basliktur.
Genellikle hastane ve hekimler ispat araci olarak hastadan aldiklar1 aydinlatilmis onam
formlarin1 kullanmaktadir. Aydinlatilmis onam formunun hastadan yasalarin 6ngordiigii
kapsamda bir onam almip alinmadigini kanitlama acisindan yeterliligi de 6nemli bir tartisma
getirmektedir’. Aydinlatilmis onam formlarinin hastaya yeterli bir aydinlatmadan sonra onam
almdigmi kanitlamaya yeterli olmasi iddiasmin onam alinmasini hastane uygulamasinin bir
formalitesi olmaktan 6teye gecmemesine neden olabilecektir. Yazili formlar ile yapilan
aydmlatmaya bazi elestiriler getirilmektedir. Ornegin benzer ameliyat1 olacak tiim hastalara
aynt aydmnlatilmis onam formu ile saglikli bir aydinlatmanin yapildigi iddiasmin haklh
c¢ikarilmasi giictiir. Hastalar arasinda kiiltiir, egitim, bilgi, dili anlama gibi konularda farkliliklar
olabilecektir. Bu farkliliklara ragmen herkes i¢in ayn1 formun kullanilmasi hastalarin verilen
bilgileri anlamasi acisindan risklidir. Genel cerrahi hekimleri arasinda yapilan bir arastirmada
hekimlerin bazilari, onam formlarindaki ifadelerin her sosyo kiiltiirel diizeye uygun olmadigini,
onam formunun anlasilirlik diizeyinin hastalarin sosyokiiltiirel diizeyine bagli oldugunu
belirtmis formlarm bir kisim hasta i¢in anlasilmaz olduguna isaret etmistir>. Kullanilan standart
formlar girisim gerceklestirilecek hastaya ozgiilenmis de olmayacaktir®. Formlar ile
aydmlatmada hastanin ek bilgiler talep etmesinin dniinde engel olusturmasi da miimkiindiir°.
Formlardaki bilgilerin hasta tarafindan anlasildigmin belirlenmesindeki giicliikler de formlarla

* Prof. Dr. Marmara Universitesi Tip Fakiiltesi. ORCID: 0000-0002-0970-8406

! Nermin ERSOY, Avdinlatilmis Onam Ogretisinin Gelisimi, Tibbi Etik Dergisi, 3(1): 1- 6, Nisan 1999, s.1.

2 Yargitay yazili onam formunun hastanin aydinlatilmasini ispat icin yeterli olup olmayacagi konusunda ayni dosya
ile ilgili birbiri ile ¢elisen kararlar vermesi konu ile ilgili tartismalara yeniden dikkat ¢cekmistir. Yargitay E. 13.
Dairesi E.2013/14354, K.2013/16113, T.13.06.2013

* Giirkan SERT , Betiil Aysegiil AYYILDIZ ., Batin Berkay OZNACAR , Yagiz KUMBAROGLU , Ahmet Umut
ORHAN , Seyhan HIDIROGLU, Istanbul'da Kamuya Bagli Bir Universite Hastanesi Genel Cerrahi Hekimlerinin
Tibbi Miidahale Oncesinde Hastalar1 Aydinlatilmis Onam Alma Uygulamalar: Ilgili Goriisleri. Tiirkiye Biyoetik
Dergisi, Cilt: 11 Sayi: 3, 70- 80

*Mehmet AYAN, T1bbi Miidahaleden Dogan Hukuki Sorumliluk, Kazanci Yayinlari, Istanbul, 1993. s.85.

° Cetin ASCIOGLU, Tibbi Yardim ve El Atmalardan Dogan Sorumluluklar, Doktorlarin Devletin ve Ozel
Hastanelerin Sorumlulugu, Cezai ve Hukuki, Ankara, 1993. 5.27-28
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aydinlatma konusundaki énemli cekinceler arasmdadir®. Aydmnlatilmis onam formlarinda ispat
konusunun hastanin aydmlatilmasmm 6niine ge¢me riskine de isaret edilmektedir’. Bu
yaklasimlar formlari, hastanin bilgilendirilmesini amaclayan bir aragtan ¢ok saghk kurumu
veya c¢alisanini koruyan araclar haline getirmektedir. Bu konudaki belirsizlikler kendini Hasta
Haklar1 Yonetmeligi’nin iceriginde de gostermektedir. Bu yonetmelige gore yasalarin zorunlu
kildig1 ve tibben uyusmazhk yaratabilecegi on goriilen hallerde onamin hastadan yazih
alinacag belirtilmistir. Uyusmazliga neden olabilecegi ongoriilen durumun objektif olarak
belirlenmesi neredeyse imkansizdir. Yonetmelik’teki bu yaklasimin da aydmlatilmis onamin
formunun hastanin bilgilendirilmesi amacindan ¢ok ispat araci1 olmasi dne ¢ikarilmistir®.

Aydmlatilmis onamin hekim ile hasta arasinda giiveni pekistirme ve 1s birligini arttirma
temeline dayandigi, kisinin beden biitiinliigli ve gelecegi hakkinda karar verme haklari
acisindan vaz gecilmez bir unsur oldugu goz ardi edilmeden amacma uygun olarak tibbi
uygulamalarm bir parcasi haline getirilmelidir.

ANAHTAR KELIMELER: Aydmlatilmis Onam, Tip Etigi, Onamda Yazililik, Tip
Hukuku, Aydinlatilmis Onamin Amaci.

CURRENT ISSUES IN INFORMED CONSENT WITH ETHICAL AND
LEGAL DIMENSIONS

ABSTRACT

Today, informed consent is one of the basic conditions for a medical intervention to be
accepted as an intervention that complies with the law and medical ethics. Obtaining informed
consent from the patient before medical interventions is an important element in ensuring
respect for the patient's right to decide on his/her future as an autonomous individual and to
his/her right to bodily integrity’.

Despite the importance of informed consent, it is a fact that there are significant
problems in obtaining informed consent. The fact that informed consent requires the patient to
be informed about the medical intervention to be performed in a language and manner that they
can understand brings about discussions on the method by which the patient should be
informed. It 1s recommended that the patient be informed verbally, in writing or through visuals.
The main purpose here is to ensure that the patient understands the information that is requested
to be conveyed to the patient. In many medical malpractice files reflected in the courts, there
are also claims that the patient's informed consent was not obtained at all or was not obtained
properly. This situation indicates that informed consent has become a point of tension in the
doctor-patient relationship. Proving whether an informed consent was obtained from the patient
within the framework prescribed by the law is an important heading in this tension. Hospitals
and doctors generally use the informed consent forms they receive from the patient as a means

® Ergun OZSUNAY, “Alman ve Tiirk Hukuklarinda Hekimin Hastayr Aydinlatma Odevi ve Istisnalar1”, Tiirk
Hukukunda Sorumlulugu, Sorumluluk Hukukunda Giincel Gelismeler V. Sempozyumu, Ankara 12-13 Mart 1982.
s.54.

7 Giirkan, SERT, Serkan DURAN, Sefik GORKEY, “Rahim Tahlivesi ve Uremeve Yardimct Tedavi
Uvgulamalarmda Avdinlatilmis Onam Alimmast ile Hgili Formlarm Tip Etigi ve Hukuku Acisindan Incelenmesi.”
Tiirkiye Klinikleri J Med Ethics Law Hist-Special Topics 2017 3(3):139-44, s. 140.

SLEYLA EZGI, Hasta Haklar Yonetmeligi nde Yapilan Degisikliklerin Degerlendirilmesi, Tez-koop-is Sendikas1
Yayin Organi, Temmuz 2014, Say1 72, 87-89, s.89.

! Nermin ERSOY., Avdmnlatilmis Onam Ogretisinin Gelisimi, Tibbi Etik Dergisi, 3(1): 1- 6, Nisan 1999, s.1.
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of proof®. The adequacy of the informed consent form in terms of proving whether an informed
consent was obtained from the patient within the framework prescribed by the law also brings
about an important debate. The claim that informed consent forms are sufficient to prove that
the patient's consent was obtained after sufficient information may cause the consent to be
obtained to remain a formality of hospital practice. There are some criticisms about the
information provided with written forms. For example, it is difficult to justify the claim that all
patients who will undergo similar surgery are provided with the same informed consent form
in a healthy manner. There may be differences in culture, education, knowledge, and language
understanding among patients. Despite these differences, using the same form for everyone
poses a risk in terms of patients understanding the information provided. In a study conducted
among general surgeons, some physicians stated that the expressions in consent forms are not
suitable for every socio-cultural level, that the level of comprehensibility of the consent form
depends on the socio-cultural level of the patients, and that the forms are incomprehensible for
some patients®. The standard forms used will not be specific to the patient on whom the
procedure will be performed*. It is also possible that forms may create obstacles to the patient
requesting additional information’. Difficulties in determining whether the information on the
forms is understood by the patient are also among the important concerns about informing with
forms®. These approaches turn the forms into tools that protect the healthcare institution or
employee rather than a tool that aims to inform the patient’. The uncertainties on this issue also
show themselves in the content of the Patient Rights Regulation. According to this regulation,
it 1s stated that in cases where the law requires it and it is foreseen that it may cause medical
imcompatibility, the consent will be obtained from the patient in writing. It 1s almost impossible
to objectively determine the situation that 1s foreseen to cause incompatibility. This approach
in the Regulation also emphasizes that the informed consent form is a tool of proof rather than
the purpose of informing the patient?®.

It should be made a part of medical practices in accordance with its purpose, without
ignoring that informed consent is based on the foundation of strengthening trust and increasing
cooperation between the doctor and the patient, and that it is an indispensable element in terms
of the person's bodily integrity and right to decide about their future.

KEYWORDS: Informed Consent, Medical Ethics, Written Consent, Medical Law,
Purpose Of Informed Consent.

2 The Supreme Court has drawn attention to the discussions on the subject again with its conflicting decisions on
the same file regarding whether the written consent form is sufficient to prove the patient's information. The
Supreme Court E. 13. Dairesi E.2013/14354, K.2013/16113, T.13.06.2013

3 Giirkan SERT , Betiil Aysegiil AYYILDIZ ., Batin Berkay OZNACAR , Yagiz KUMBAROGLU , Ahmet Umut
ORHAN , Seyhan HIDIROGLU, Istanbul'da Kamuya Bagli Bir Universite Hastanesi Genel Cerrahi Hekimlerinin
Tibbi Miidahale Oncesinde Hastalar1 Aydinlatilmis Onam Alma Uygulamalar: Ilgili Goriisleri. Tiirkiye Biyoetik
Dergisi, Cilt: 11 Sayi: 3, 70- 80

4 Mehmet AYAN, T1bbi Miidahaleden Dogan Hukuki Sorumluluk, Kazanci Yayinlari, Istanbul, 1993. s.85.

3 Cetin ASCIOGLU, Tibbi Yardim ve El Atmalardan Dogan Sorumluluklar, Doktorlarin Devletin ve Ozel
Hastanelerin Sorumlulugu, Cezai ve Hukuki, Ankara, 1993. 5.27-28

¢ Ergun OZSUNAY., “Alman ve Tiirk Hukuklarinda Hekimin Hastay1 Aydinlatma Odevi ve Istisnalar1”, Tiirk
Hukukunda Sorumlulugu, Sorumluluk Hukukunda Giincel Gelismeler V. Sempozyumu, Ankara 12-13 Mart 1982.
s.54.

7 Giirkan, SERT, Serkan DURAN, Sefik GORKEY. “Rahim Tahlivesi ve Uremeve Yardimct Tedavi
Uvgulamalarmda Avdinlatilmis Onam Alimmast ile Hgili Formlarm Tip Etigi ve Hukuku Acisindan Incelenmesi.”
Tiirkiye Klinikleri J Med Ethics Law Hist-Special Topics 2017 3(3):139-44, s. 140.

$ LEYLA EZGI, Hasta Haklar: Yonetmeligi'nde Yapilan Degisikliklerin Degerlendirilmesi, Tez-koop-is Sendikas1
Yayin Organi, Temmuz 2014, Say1 72, 87-89, s.89.



HASTANIN BIRLIKTE KUSURU (MUTERAFIK KUSUR)

Nihan KOYUNCU AKTAS*
OZET

Hasta ve hekim arasmda kurulan sozlesmeye (hekimlik sdzlesmesine) aykirilik teskil
eden bircok durumda ayn: zamanda haksiz fiil sorumlulugu mevcuttur. Ozellikle tibbi
uygulama hatasi seklinde tezahiir eden ve hastanin viicut biitiinliigiiniin ihlali niteliginde olan
bu durumda iki sorumluluk yarisir. Boylece hasta zararmin giderilmesi noktasinda dilerse
hekimle arasinda kurulan hekimlik sozlesmesinin ihlal edildigini dilerse haksiz fiili esas
alabilir. Peki, hastanin da meydana gelen zararda etkili olmasi halinde bu durumun hekimin
sorumluluguna etkisi nasil degerlendirilmelidir? Bu degerlendirmeyi yaparken sorumluluk
sebebinin sozlesme ya da haksiz fiil olmasi bir farklilik yaratir mi?

Kural olarak zarar gorenin (hastanin) birlikte kusuru, tazminatta indirim sebebidir (7BK
m.52)!. Ancak birlikte kusurun agirligi bazi durumlarda nedensellik baginin kesilmesine yol
acabilir’. Bu ihtimalde tazminattan indirim degil aksine hekimin sorumluluguna gidilmesinin
Oniinde engel s6z konusu olur. Goriilecegi tizere birlikte kusurun derecesi oldukca dnemlidir.
Ozellikle bedensel zararlarda hastanin (zarar goérenin) birlikte kusuru hassas bir
degerlendirmeyi gerekli kilar’. Ornegin tibbi kotii uygulamaya bagli olarak yiiziinde derin bir
yara 1zi olusan modelin, kazan¢ kaybini artirmamak amaci ile meslek degistirmesi gerekir mi?
Ya da zararm artmasinin 6niine gegmek amaci ile bagka bir ameliyat olmasi tibben gerekliyken
tedaviyi reddetmesi 6rneginde bu durumun tazminata etkisi nasil degerlendirilmelidir?

Tedaviyi ret hakkini mutlak olarak tanityan goriis zarar gorenin her kosulda tedaviyi
reddedebilecegini belirtir*. Bu goriisiin karsisinda yer alan goriis, ilkine benzer sekilde kimsenin
tedaviye zorlanamayacagmi ifade eder; bununla birlikte makul kabul edilen, 6zellikle tehlikesiz
ve lyilesme ihtimalinin yiiksek oldugu tedavinin reddedilmesi halinde buna baglh ekonomik
sonuclara zarar gorenin katlanmasi gerektigini ifade eder’. Bu konuda Yargitay da baz1 6lciitleri
dikkate almaktadir. Ornegin ameliyatin tehlikeli ve ¢ok 1zdirap verici olmamasi, hastanin
ameliyat neticesinde iyilesmesinin kuvvetle muhtemel olmasi ve tedavi giderlerinin énceden
O0denmis olmasi, hastadan ameliyata riza gostermesinin beklenebilmesi i¢in mevcut olmasi
gereken kosullardir®. Tam olarak bu noktada bir karar oldukca dikkat cekicidir. Karara konu
olayda ii¢ ¢ocuk annesi davact hasta bir baska cocugun bakim masraflarini karsilayamayacagi
gerekcesiyle hekim ile sterilizasyon islemi yapilmasi konusunda anlasir. Hekim tarafindan
sterilizasyon islemi gerceklestirilse de meydana gelen komplikasyona bagli olarak arzu edilen
sonuca ulasilamaz ve davaci gebe kalir. Tibbi kotii uygulama yoniinden hekimin kusuru

* Nihan Koyuncu Aktas, Dr. Ogretim Uyesi, Istanbul Medeniyet Universitesi, Hukuk Fakiiltesi, Medeni Hukuk
Anabilim Dali, Istanbul, Tiirkiye. E-posta: nihankoyuncu.aktas@medenivet.edu.tr ORCID:0000-0002-8251-2629.
! Bu konuda bkz. M. Kemal Oguzman ve M. Turgut Oz, Bor¢lar Hukuku Genel Hiikiimler Cilt 2, Istanbul, Vedat,
2018, 123 vd; Ahmet M Kilicoglu, Bor¢lar Hukuku Genel Hiikiimler, Ankara, Turhan, 2019, 537; Haluk N.
Nomer, Bor¢lar Hukuku Genel Hiikiimler, Istanbul, Beta, 2015, 224; Basak Baysal, Zarar Goérenin Kusuru
(Miiterafik Kusur), Istanbul, On iki Levha, 2012. Birlikte kusur ifadesinin teknik olarak zarar1 artirmama kiilfetini
icermedigi yoniindeki degerlendirme icin bkz. Basak Baysal, Haksiz Fiil Hukuku BK m. 49-76, On iki Levha,
2019, 521.

? Hiiseyin Hatemi ve Emre Gokyayla, Bor¢lar Hukuku Genel Boliim, Istanbul, Vedat, 2017, 139; Oguzman ve Oz,
Genel Hiikiimler, 51; Kilicoglu, Genel Hiikiimler, 407.

* Baysal, Haksiz Fiil, 529.

% Baysal, Zarar Gorenin Kusuru, 222.

° Bu konuda bkz. Leyla Miijde Kurt, Zarar Gorenin Zarar1 Azaltma Kiilfeti, AUHFD, 64 (3) 2015, 775-814. 786
vd.

6 Yargitay 4. HD. E. 1979/5480, 1979/9818 K, T. 18.09.1979 (Lexpera).
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olmadig:1 degerlendirmesi yapilmakla beraber hekimin aydinlatma yiikiimliiliigiinii yerine
getirmedigi tespit edilir. Buna bagl olarak hekimin, hastanin zararmi gidermekle yiikiimlii
oldugu belirlenir. Ancak davacinin gebeligin onuncu haftas1 doluncaya kadar yasal olarak rahim
tahliyesi yoluna gitmesi miimkiinken’ bebegi diinyaya getirmeyi tercih etmesini birlikte kusur
olarak kabul eden mahkeme, burada tazminat miktarindan %: oraninda indirim yapilmasi
gerektigi sonucuna ulasir®. Hakli olarak yogun elestiriye acik olan bu kararla beraber bu
tebligde birlikte kusura iliskin teorik agiklamalar ve isbu 6zette yer alan sorularin yanitlanmasi
amaglanirken bunu takiben birlikte kusurun uygulamadaki Orneklerine yer vermek
amaclanmaktadir.

‘ ANAHTAR KELIMELER: Birlikte Kusur, Zarar Gorenin Kusuru, Tazminatin
Indirilmesi, Tedavinin Reddi, Sterilizasyon.

CONTRIBUTORY NEGLIGENCE OF THE PATIENT
ABSTRACT

In many cases where there is a breach of pyhsician contract (contract that is established
between the patient and the physician), tort liability also arises. Particularly in malpractises both
types of liability frequently coincide. Thus, when seeking compensation for damage, the patient
may rely either on the breach of the physician contract or on tort liability. How about if the
patient has also contributed to the damage? This presentation aims to evaluate the physician's
liability in such cases. In conducting this assessment, does the basis of liability—whether
contractual or tortious—Ilead to any difference?

As a rule, contributory negligence of the injured party (the patient) constitutes a ground
for a reduction in compensation (TCC Art. 52). However, in certain circumstances, the severity
of the fault may lead to a severance of the causal link. As such, the degree of fault is of
considerable importance. Particularly in cases of bodily injury, the contributory negligence of
the patient necessitates a careful evaluation. For instance, should a model who develops a deep
scar on her face due to a medical malpractice change professions to avoid increase in loss of
earnings? Alternatively, in a situation where a subsequent surgery is medically necessary to
prevent further damage, how should the refusal of treatment be assessed in terms of its impact
on compensation?

The perspective that unequivocally acknowledges the patient's right to refuse treatment
contends that the injured party possesses the absolute authority to refuse treatment in all
circumstances. Conversely, an opposing viewpoint, while asserting that no individual can be
compelled to undergo treatment, maintains that in instances where the refusal of a reasonable
treatment - particularly when the treatment is regarded as safe and the probability of recovery
1s high - the mjured party should bear the economic results associated with such refusal. In this
context, the Court of Cassation also considers specific criteria. For instance, the absence of
significant danger or extreme distress associated with the operation, a high probability of
recovery post-surgery, and the prior payment of treatment costs are such parameters.

This presentation aims to compare the criteria indicated in practice while taking into
account the legal nature of the patient's right to refuse treatment. At this juncture, a particular
verdict shall be mentioned for its significance. The plaintiff, a mother of three, agrees with the
physician to undergo sterilization due to her inability to bear the costs of caring for another

72827 sayili Niifus Planlamas1 Hakkinda Kanun m. 5/1.
§ Karar Yargitay tarafindan bozulmustur. Karar icin bkz. Yargitay 3. HD, E. 2020/5711, K. 2021/5536, T.
26.05.2021 (Lexpera).



child. Although the sterilization procedure is performed by the physician, the desired outcome
1s not achieved due to complications, resulting in the plaintiff becoming pregnant. While the
assessment concludes that the physician is not at fault in terms of medical malpractice, it is
determined that the physician failed to fulfill his duty of informed consent. Consequently, the
physician is found liable to compensate the patient's damages. However, the court decided that,
although the plaintiff could legally have opted for a termination of pregnancy her contrary
decision constitutes contributory negligence. As a result, the court concludes that the amount
of compensation should be reduced by ¥ °. Thus, the aim of this presentation is to provide
theoretical explanations regarding contributory negligence and address the questions presented
in this summary. Following this, the application of contributory negligence in practical
examples will be discussed.

KEYWORDS: Contributory Negligence, Contributory Negligence of the Injured Party,
Reduction of Compensation, Refusal of Treatment, Sterilization.
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ILAC TEDAVILERINDE HEKIMIN AYDINLATMA VE BILGILENDIRME
YUKUMLULUGU KAPSAMINDA BILGILENDIRILMIS ARACI DOKTRINI

Mehmet TOKAR™
OZET

Ilac tedavileri, tibbi tedavi kapsaminda sik uygulama alani bulan tedavilerden biridir.
Her tibbi tedavi gibi ila¢ tedavilerinde de doktorun hastaya kars: aydinlatma yiikiimliligii
bulunmaktadir. Tedavide kullanilacak ilaclara yonelik doktorun aydmnlatma ve bilgilendirme
yilkiimliligli Hasta Haklar1 Yonetmeliginin 15 ve 18. maddesinde diizenlenmistir. Doktorun
ilacm ana etkisine, yan etkisine, olusabilecek komplikasyonlara yonelik aydmlatma
yilkiimliligiinii gerceklestirmesi ve hastaya tedavi hakkinda karar verme hakki tanimasi
gerekmektedir. Hastanin ila¢ ambalajinda var olan prospektiise yonlendirilmesi, prospektiisii
okumus oldugundan bahisle doktor tarafindan yiikiimliiliigiin yerine getirilmemesi miimkiin
degildir.  Doktor, 1ila¢  prospektiisi = yokmuscasma  aydinlatma  yiikiimliligiin
gerceklestirmelidir’.

Ila¢ uygulamalarinda doktorla birlikte aydmnlatma yiikiimliiliigii bulunanlardan biri de
ilac iireticisidir. Ilag tireticisi, ilacmn tiiketicisini icerisindeki etken maddeler, alerjen maddeler,
kullanilmamasi1 gereken durumlar, olusabilecek zararlarda alinmasi gereken Onlemler,
genel/sik/nadir yan etkileri belirtmesi gerekmektedir. Hastanin aydinlatma ve bilgilendirme
yiikkiimliliigiiniin 1hlalinden kaynakli doktorun sorumluluguyla birlikte ilag {ireticisi de sorumlu
olabilecektir. Doktrindeki bir goriise gore regeteli ilag kullamminda aydmnlatma ve
bilgilendirme yiikiimliiliigiinden dogan zarar, doktor ile ilac iireticisi arasinda paylasilmahdir?.
Ancak bu goriisle birlikte hastayla asil muhatap olan kisinin doktor oldugundan, ilag {ireticisinin
hastay1 hi¢ gérmediginden ve her hastanin idraki farkli oldugundan otiirii doktor tarafindan
subjektif bir aydmlatma gerceklesmesi gerektiginden dolayi asil sorumlulugun doktor oldugunu
savunan goriisler de mevcuttur’.

Aydimlatma ve bilgilendirme yiikiimliliigliniin ihlali sonrasi zararin olusmasinda ilag
iireticisinin sorumlulugunun azaltilmasi ve asil sorumlulugun doktorda olmasi gerektigine dair
bu kuram bilgilendirilmis aract (learned intermediary) kuram olarak adlandirilmaktadir.
Bilgilendirilmis arac1 kavramu, ilk olarak New York Yiiksek Mahkemesi tarafindan 1948 yilinda
kullanilmustir*. Bu kuram ABD ve bazi AB iilkelerinin hukukunda baskin goriis olup
uygulanmaktadir. Bilgilendirilmis araci doktrini, hastaya kars: aydinlatmada ila¢ iireticisinin
doktora karsi aydinlatma ve bilgilendirme yiikiimliliigliniin bulundugunu; hastanin
prospektiisteki eksik ve hatali bilgi yiiziinden zarar goérmesi halinde ilag¢ iireticisinin
sorumluluguna gidilmemesi gerektigini savunmaktadir. Goriisii savunan yazarlar, doktor ile
hasta arasinda tedavi kapsaminda kurulan giiven iliskisinin bilgilendirmeyi de kapsadigi ve
ticiincii bir kisinin bu iliskiye dahil olamayacagini savunmaktadir>. Kurulan bu giiven iliskisine

* Mehmet Tokar, Avukat / IMU Tip Hukuku Yiiksek Lisans Mezunu, ORCID: 0009-0000-2560-2575,
tokarmehmed@gmail.com

! Nart, Serdar (2014). Hekimin Ila¢ Tedavisinden Dogan Sorumlulugu, Adalet Yaymevi: 182

% Hakeri, Hakan (2019). Tip Hukuku. Seckin Yayincilik. Ankara: 286.

* Akkanat, Halil (2009). flag Kullanimmndan Kaynaklanan Zararlardan Sorumluluk Agisindan Hasta Hekim—
Uretici Hliskileri, Tlac Hukuku, Erciyes Universitesi Hukuk Fakiiltesi I. Saglik Hukuku Sempozyumu, 8-9 Mayis
2009, Kayseri, s. 75-84: 79

* Biiyiiksagis, Erdem. (2016) Tibbi Uriinlerin Yol Actig1 Zararlardan Sorumluluk: Karsilastirmali ve Elestirel
Yaklasim, Uluslararas: Antalya Universitesi Hukuk Fakiiltesi Dergisi sy. 157-197: 169

> Ferguson, P. R. (1992). Liability for Pharmaceutical Products: A Critique of the “Learned Intermediary” Rule.
Oxford Journal of Legal Studies, 12(1), 59-82: 68



hastanin sahsi goriisleri dahi karisamamalidir®. Doktrinde goriisii savunan diger bir goriis ise
tlag Tireticisinin hasta 1ile vyiiz ylize gelmediginden dolayr tam bir aydinlatma
gerceklestiremeyecegi, bundan dolay1r ila¢ tedavisinde aydmlatma ve bilgilendirme
yiikiimliiliigiiniin as1l sorumlusunun doktor oldugunu ifade etmektedir’. Tabi olarak, recetesiz
satilan ve doktor kontrolii bulunmayan ilaglar acisindan doktorun sorumlulugu yerine ilag
iireticisinin sorumluluguna gidilmesi gerekecektir®.

Bilgilendirilmis arac1 doktrinin kabulii, ila¢ iireticisinin ila¢ kullaniminda aydinlatma ve
bilgilendirme yiikiimliliigii kapsaminda bulunan sorumlulugunu hafifletmek anlamimna
gelecektir. Isvicre uygulamasmnda hastanin prospektiisteki eksik bilgi sebebiyle zarara
ugradigindan bahisle incelenen bir olayda Federal Mahkeme, prospektiiste var olan bilgilerin
degerlendirmesinin hasta tarafindan degil doktor tarafindan gerceklestirilebilecegini ifade
ederek ilac iireticisinin sorumlulugunun dogmadigini ifade etmistir®. ABD uygulamasinda da
bilgilendirilmis araci doktrini kabul edilmeye devam etmektedir. 20 Haziran 2024 tarihli
Kaliforniya Yiiksek Mahkemesi kararinda mahkeme, doktorun ilag iireticisi tarafindan eksik
bilgilendirildigi bir olay1 incelemistir. Yerel mahkeme, ila¢ iireticisinin eksik bilgiy1 aktarmasi
halinde doktorun kararmin degismeyeceginden bahisle ilag¢ iireticisinin sorumlu olmadigini
ifade etmistir. Ancak yiiksek mahkeme, bilgilendirilmis araci doktrininin hastanin kaderini
tayin hakkini elinden alamayacagini, eger ilag iireticisi doktora eksik bilgi vermeseydi hastanin
tedavi kapsamindaki iradesi degisecekse ilag tireticisinin sorumlu olmasi gerektigine dair karar
vermistir'®. Tiirkiye uygulamasinda ilag iireticisinin hastaya karsi bilgilendirme ve aydinlatma
yilkiimliligli doktorun sorumlugunu gerceklestirip gerceklestirmediginden bagimsiz bir
sekilde devam etmektedir.

Calismanin amaci, doktorun ve ilag iireticisinin hastayr aydmlatma ve bilgilendirme
yiikkiimliliigiiniin incelenerek mukayeseli hukukta bulunan farkli uygulamalara deginmektedir.
Calismada yerel ve yabanci kaynaklar, yerel ve yabanci mahkeme kararlari taranarak konu
kapsaminda bulunan i¢tihatlar incelenerek literatiir taramasi gerceklestirilmistir. Arastirmanin
sonucu olarak doktor ve ilag lireticisinin aydinlatma ve bilgilendirme yiikiimliliigli dengesinin
farkli hukuklarda farkli diizenlendigi ve hukuki sorumluluk kapsaminda bazi iilkelerde ilag
iireticisinin lehine, doktorun sorumlulugunun artirilarak aleyhine uygulamalarin bulundugu
gozlemlenmistir.

ANAHTAR KELIMELER: ilac, ila¢ Ureticisi Ila¢ Uygulamalari, Doktor,
Aydmlatma Yiikiimliligt, Bilgilendirme Yikiimliligi.

DOCTRINE OF INFORMED INTERMEDIARY WITHIN THE SCOPE OF
THE PHYSICIAN'S OBLIGATION TO INFORM AND INFORM IN DRUG
TREATMENTS

ABSTRACT

Drug treatments are one of the treatments that are frequently applied within the scope
of medical treatment. Like every medical treatment, the doctor has an obligation to inform the

6 American Medical Association (1847). Code of the Medical Ethics of the American Medical Association.
American Medical Association Press. Chicago: 96

7 Walsh, Charles J./Rowland, Steven R./Dorfman, Howard L (1992): "The Learned Intermediary Doct rine: The
Correct Prescription for Drug Labeling", Rutgers Law Review, C.: 48, S.: 3: 880

® Biiyiiksagis., age : 169

° Biiyiiksagis, age : 166-167

10 Himes v. Somatics, LLC , No. $273887, 2024 WL 3059637
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patient in drug treatments. The doctor's obligation to inform and inform about the drugs to be
used in the treatment is regulated in Articles 15 and 18 of the Patient Rights Regulation. The
doctor must fulfill his obligation to inform about the main effect, side effect and possible
complications of the drug and grant the patient the right to make a decision about the treatment.
It 1s not possible for the patient to be directed to the prospectus on the drug packaging and for
the doctor not to fulfill the obligation by claiming that he has read the prospectus. The doctor
must fulfill the obligation to inform as if there was no drug prospectus.

One of those who has an obligation to inform along with the doctor in drug applications
1s the drug manufacturer. The drug manufacturer must inform the consumer of the active
ingredients, allergens, situations in which it should not be used, precautions to be taken in case
of possible damages, general/frequent/rare side effects. The drug manufacturer may also be
responsible for the breach of the patient's obligation to inform and inform, along with the
doctor's liability. According to one view in the doctrine, the damage arising from the obligation
to inform and inform in the use of prescription drugs should be shared between the doctor and
the drug manufacturer. However, along with this view, there are also views that argue that the
doctor is primarily responsible because the person who is the primary contact with the patient
1s the doctor, the drug manufacturer has never seen the patient, and since each patient's
perception is different, the doctor must provide subjective information.

This theory, which states that the drug manufacturer's liability should be reduced and
the primary responsibility should lie with the doctor in the occurrence of damages following
the breach of the obligation to inform and inform, is called the learned intermediary theory. The
concept of informed intermediary was first used by the New York Supreme Court in 1948. This
theory is the dominant view in the law of the USA and some EU countries and is applied. The
informed intermediary doctrine argues that the drug manufacturer has an obligation to inform
and inform the doctor in informing the patient; that the drug manufacturer should not be held
responsible if the patient is harmed due to incomplete and incorrect information in the
prospectus. The authors defending the view argue that the trust relationship established between
the doctor and the patient within the scope of treatment also includes informing and that a third
party cannot be involved in this relationship. Even the patient's personal opinions should not
mterfere with this trust relationship. Another view defending the view in the doctrine states that
since the drug manufacturer does not come face to face with the patient, it cannot provide full
information, and therefore the doctor is the one primarily responsible for the obligation to
inform and inform in drug treatment. Naturally, the responsibility of the drug manufacturer will
have to be applied instead of the doctor for drugs sold without a prescription and not under the
supervision of a doctor.

Acceptance of the informed intermediary doctrine would mean reducing the
responsibility of the drug manufacturer within the scope of the obligation to inform and inform
in drug use. In a case examined in Switzerland where the patient suffered damage due to
mmcomplete information in the prospectus, the Federal Court stated that the evaluation of the
information in the prospectus could be carried out by the doctor, not the patient, and that the
liability of the drug manufacturer did not arise. The informed intermediary doctrine continues
to be accepted in the US practice. In the California Supreme Court decision dated June 20,
2024, the court examined a case where the doctor was incompletely informed by the drug
manufacturer. The local court stated that the drug manufacturer was not responsible, stating that
the doctor's decision would not change if the drug manufacturer provided incomplete
imformation. However, the high court ruled that the informed intermediary doctrine could not
take away the patient's right to self-determination, and that if the drug manufacturer had not
provided the doctor with incomplete information, the drug manufacturer should be responsible
if the patient's will within the scope of treatment would have changed. In the Turkish practice,
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the drug manufacturer's obligation to inform and enlighten the patient continues regardless of
whether the doctor fulfills his responsibility.

The aim of the study is to examine the obligation of the doctor and the drug manufacturer
to inform and inform the patient and to touch on different practices in comparative law. In the
study, local and foreign sources, local and foreign court decisions were scanned and the case
laws within the scope of the subject were examined and a literature review was conducted. As
a result of the research, it was observed that the balance of the obligation of the doctor and the
drug manufacturer to inform and inform is regulated differently in different laws and that in
some countries, there are practices in favor of the drug manufacturer and against the doctor by
increasing his responsibility within the scope of legal liability.

KEYWORDS: Drug, Drug Manufacturer, Drug Applications, Doctor, Obligation to
Inform, Obligation to Inform.
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COCUKLARIN TIBBI MUDAHALEYE RIZASI
Hiiseyin Riizgar AKCAN"
OZET

Saglik meslek mensuplar1 tarafindan bir hastaya tibbi  miidahalenin
gerceklestirilebilmesi i¢in Oncelikle hastanin tibbi miidahale hakkinda aydinlatilmasi ve
rizasmin almmas: gerekmektedir. Mevzuatimizda ¢ocuklara yonelen tibbi miidahaleler i¢in
cocuklarin yasal temsilcilerinden onam alinmasi gerektigi diizenlenmistir. Bu husus esasinda
riza oncesinde veli veya vasinin aydinlatilmasini da kapsamaktadir. Bu nedenle ¢ocuklara
yonelen tibbi miidahaleler dncesinde veli ve vasilerin aydinlatilmasi gerekmektedir. Bununla
birlikte Biyotip S6zlesmesi ve Hasta Haklar1 Yonetmeligi kapsaminda ¢ocuklarin da algilama
yetenekleri dogrultusunda tibbi miidahale hakkinda aydinlatilmasi ve siirece dahil edilmeleri
gerektigi belirtilmektedir.

Saglik meslek mensuplar1 tarafindan aydinlatma yiikiimliiligiiniin yerine
getirilmesinden sonra hastanin tibbi miidahaleye iliskin rizasinin alinmasi gerekmektedir.
Mevzuat geregince cocuklarin veli veya vasilerin riza vermesi istisnai hiikiimler hari¢ olmak
iizere yeterlidir. Uygulamada bu konuda ortaya ¢ikan en biiyiik sorun ise ortak velayet altindaki
¢ocuklar icin hem anne hem de babanin rizasmin birlikte alinmasmin gerekip gerekmedigidir.
Bu konuda TMK md. 342/2 “Iyinivetli iigiincii kisiler, eslerden her birinin digerinin rizaswla
islem yaptigimi varsayabilirler:” hilkmii dogrultusunda saglik kurulusuna ¢ocuguyla birlikte
basvuran bir ebeveyn verdigi rizanin yeterli olacag: kabul edilmektedir. Tibbi miidahalenin
boyutunun ciddi nitelikte olmadig1 veya acil bir miidahalenin gerektigi durumlarda bu kabul
yerindedir. Ote yandan tibbi miidahalenin ciddiyetinin biiyiidiigii ve acil miidahale yerine planls,
slirece yayilan bir tibbi miidahalenin varlig1 halinde hekimlerin her iki ebeveynden de riza
almasmin ek giivence saglayacagi belirtilmelidir.

Bununla birlikte cocuklara yonelen tibbi miidahalelerde rizanimn yeterliligi hususunda ti¢
temel goriis bulunmaktadr. Ilk goriis; 1219 Sayili Kanun ve Hasta Haklar1 Yonetmeligi
geregince ¢ocugun yasal temsilcisi tarafindan verilen rizanm yeterli oldugu, cocugun ise
kapasitesi ve algilama yetenegi kapsaminda aydinlatilmasi gerektigi seklindedir. Bu nedenle
yasal temsilei ile ¢ocugun rizasmin celistigi noktalarda yasal temsilcinin rizasma iistiinliik
taninmas1 gerektigi ifade edilmektedir. Ikinci goriis ise; yasal temsilcinin rizasi ile cocugun
rizasmin birlikte saglanmasi gerektigini ileri stirmektedir. Bu goriise gore; ayurt etme giicline
sahip olan cocugun kisiliginin korunmasina yonelik tibbi miidahale {iistiinde iradesinin
bulunmas: gerekmektedir. Bu nedenle iki rizanin birlikte saglanmasi gerekmektedir. Uciincii
goriis 1se; Tiirk Medeni Kanunu md. 16 “Aywrt etme giiciine sahip kiiciikler ve kisithiar, yasal
temsilcilerinin rizast olmadikca, kendi islemlerivle bor¢ altina giremezler. Karsiliksiz
kazanmada ve kisive siki stkiya bagl haklart kullanmada bu riza gerekli degildir. ” diizenlemesi
geregince beden tlizerinde gerceklesecek tibbi miidahaleye karar vermenin kisiye siki sikiya
bagli bir hak oldugunu bu sebeple ayurt etme giicline sahip ¢ocuklarin tek baslarina bir tibbi
miidahaleye riza gosterebileceklerini savunmaktadir. Isvicre Medeni Kanun’unda gerceklesen
kiictiklerin kisiye siki sikiya bagli haklarinda sadece kanunda acik¢a belirtilen hallerde yasal
temsilcilerinin rizasmna ihtiyag duyacaklar1 diizenlemesi ve istisnalar icerisinde tibbi
miidahalenin yer almamasi bu goriisii mehaz kanun yoniinden de destekledigi goriilmektedir.

Kanimizca ayirt etme giiciine sahip bir cocugun kendi viicudu iizerinde gergeklesecek
tibbi miidahaleye tek basmna karar vermesi miimkiin olmalidir. Bu konuda {i¢iincii goriis olarak
belirtilen kisiye siki sikiya bagli haklarin kullanimi gerekgesini dogru bulmaktayiz. Ciinkii
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mevzuatimizda on sekiz yasindan kii¢iik bireylere farkli tibbi miidahaleye riza gostermenin
otesinde sorumluluklar, haklar veya karar verme yetkileri tanindig1 goriilmektedir. Ornegin;
olaganiistii hallerde on alt1 yasinda olmak iizere on yedi yasinda kiiciiklerin evlenmesi
yasalarimizda miimkiindiir. Ayrica on bes yasini dolduran kii¢iiklerin kendi istekleri ve velilerin
rizastyla mahkeme Karariyla ergin kilinmalar1 bu vesileyle ticari isletmeleri dahi yonetmeleri
miimkiin olabilmektedir. Ote yandan cezai ehliyet bakimmdan 12-15 ile 15-18 yas grubu
araliginda hiikiimler degismekle birlikte cocuklara cezai ehliyet ve kusur atfedilmekte, cocuklar
tipik sugtaki eylemleri sebebiyle ceza infaz kurumlarina génderebilmektedir.

Hal boyleyken; hayati lizerinden daha ciddi ve derin etkiler birakma olasilig1 bulunan
hukuki olgular i¢in ¢ocuklara hak, yetki ve kusur sorumlulugu yiiklenebilirken; kendi bedeni
iizerinde kendi basina karar veremeyecegini ileri siirmenin ¢eliskili oldugu kanisindayiz. Bu
nedenle tibbi miidahalelerin derecelendirilmesi yoluyla ¢ocuklarm kendi baslarma tibbi
miidahalelere riza vermelerinin miimkiin olmasi gerektigi kanisindayiz.

Buna gore; acil tip uygulamasmda hastalarin tibbi durumu géz Oniine alinarak tibbi
derecelendirme yapilmaktadir. Bu 6rnek iizerinden hasta {izerinde gerceklestirebilecek tibbi
miidahalelerin 1ilgili alanin uzman hekimler1 tarafindan tibbi derecelendirmeye tabi tutulmasi
gerekmektedir. Isbu derecelendirmenin tibbi miidahalenin kapsami ve ciddiyeti ile ayirt etme
giicline sahip ¢ocugun yas: dikkate alinarak tablolastirilmas: gerektigi kanismmdayiz. Bu
cercevede; tibbi derecelendirmeye algilamasi ve yas grubu yeten bir cocugun tek basinda tibbi
miidahaleye riza vermesinin hukuken yeterli kabul edilmesi gerektigi yoniinde mevzuatimizda
diizenleme yapilmasi gerekmektedir. Tibbi derecelendirmeye gdre uygun yas grubu ve algilama
yetenegi bulunmayan ¢ocuklar yoniinden ise ilgili tibbi miidahale i¢in yasal temsilcilerinin
rizasmin aranmasi ile ¢éziime gidilebilecegini diisiinmekteyiz.

Sonu¢ olarak; aydinlatmanin her daim cocuklara algilama yetenekleri kapsaminda
gerceklestirilmesi gerekmekte olup; tibbi miidahalelerin kisiye siki sikiya bagli bir hak
cercevesinde onaylanabilecegi dikkate alinarak tibbi derecelendirme dogrultusunda cocuklara
tek basina riza verme yetkisinin taninmasi gerekmektedir.

ANAHTAR KELIMELER: Riza, Tibbi Miidahale, Kiiciikk, Aydinlatma, Kisiye Siki
Sikiya Bagli Hak.

CONSENT OF CHILDREN FOR MEDICAL INTERVENTION
ABSTRACT

In order for healthcare professionals to perform a medical intervention on a patient, the
patient must first be informed about the medical intervention, and consent must be obtained.
Our legislation stipulates that consent must be obtained from the legal representatives of minors
for medical interventions directed at them. This also includes providing adequate information
to the parent or guardian before obtaining consent. Therefore, parents and guardians must be
imformed prior to any medical interventions involving minors. Furthermore, under the
Biomedicine Convention and the Patient Rights Regulation, it is required that children be
informed about the medical intervention in a manner appropriate to their level of understanding
and be included in the decision-making process.

After healthcare professionals fulfil the obligation to inform, the patient's consent to the
medical intervention must be obtained. In accordance with the legislation, the consent of the
parents or guardians of children is deemed sufficient, except in cases of exceptional provisions.
A key issue that arises in practice 1s whether the consent of both the mother and father must be
obtained when children are under joint custody. In this context, it is generally accepted that the
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consent given by a parent who presents at a healthcare institution with the child is sufficient,
pursuant to Article 342/2 of the Turkish Civil Code: “Good faith third parties may assume that
each spouse has made a transaction with the consent of the other. ” This interpretation is deemed
appropriate in cases where the medical intervention is not of a serious nature or where an urgent
mtervention 1s required. However, it should be noted that in cases where the gravity of the
medical intervention increases, or when a planned and prolonged medical intervention is
necessary, obtaining consent from both parents will provide additional assurance for the
physicians involved.

Furthermore, there are three main opinions on the adequacy of consent in medical
mterventions involving children. The first opinion is that the consent provided by the child’s
legal representative is sufficient in accordance with Law No. 1219 and the Patient Rights
Regulation, and that the child should be informed within the scope of his or her capacity and
ability to perceive. For this reason, it is stated that in cases where the consent of the legal
representative and the child conflict, the consent of the legal representative should take
precedence. The second opinion argues that the consent of both the legal representative and the
child should be obtained together. According to this view, a child who has the power of
discernment must have a will in regard to the medical intervention for the protection of his or
her personal rights. Therefore, two consents must be provided jointly. The third opinion refers
to Article 16 of the Turkish Civil Code: “Minors and restricted persons with the power of
discernment cannot incur debts by their own actions without the consent of their legal
representatives. This consent is not required in cases of gratuitous acquisition or in the exercise
of rights strictly bound to the person.” In accordance with this regulation, it is argued that the
decision regarding medical intervention on the body is a right strictly bound to the person, and
for this reason, children with the power of discernment may consent to a medical intervention
on their own. It 1s noted that the regulation in the Swiss Civil Code, which requires the consent
of legal representatives for minors only in cases explicitly stated by law, and the fact that
medical intervention is not included in the exceptions, supports this view in terms of applicable
law.

In our view, a child with the power of discernment should have the ability to decide on
medical interventions concerning their own body independently. We align with the rationale
presented in the third opinion, which bases this right on the concept of 'rights strictly attached
to the person.' This reasoning is consistent with other aspects of our legislation, where
individuals under the age of eighteen are granted responsibilities, rights, or decision-making
authority that extend beyond consenting to medical interventions. For instance, under our legal
framework, minors at the age of seventeen may marry, and in extraordinary circumstances, this
1s permitted at sixteen. Additionally, minors who have reached the age of fifteen can be declared
adults by a court decision at their own request, with parental consent, allowing them to manage
commercial enterprises. Moreover, in terms of criminal responsibility, although provisions
differ for those between the ages of 12-15 and 15-18, criminal capacity and liability are
attributed to children, and they may be subject to penal institutions for actions related to
criminal offences.

In this context, we contend that it is contradictory to assert that children are incapable
of making decisions regarding their own bodies while simultaneously attributing to them rights,
authority, and responsibilities for legal matters that may have more serious and profound effects
on their lives. Therefore, we advocate that children should be permitted to consent to medical
mterventions independently, with considerations for the varying degrees of medical procedures
mvolved.

Accordingly, in emergency medicine practice, medical grading is performed by
considering the medical condition of the patients. Based on this example, medical interventions
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that may be performed on the patient should be subject to medical grading by the specialised
physicians of the relevant field. We are of the opinion that this grading should be tabulated
taking into account the scope and seriousness of the medical intervention and the age of the
child with the power of discernment. In this framework, it is necessary to make a regulation in
our legislation that the consent of a child, whose perception and age group is capable of medical
grading, to medical intervention alone should be considered legally sufficient. In terms of
children who do not have the appropriate age group and perception ability according to the
medical grading, we think that a solution can be found by seeking the consent of their legal
representatives for the relevant medical intervention.

As a result, enlightenment should always be provided to children within the scope of
their perceptive abilities, and considering that medical interventions can be approved within the
framework of a right strictly dependent on the person, children should be authorised to give
consent alone in line with the medical grading.

KEYWORDS: Consent, Medical Intervention, Minor, Enlightenment, Right Strictly
Bound to the Person.
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HEKIMLIK ZORUNLU MALI SORUMLULUK SIGORTASINA GENEL BiR BAKIS
Ferhat YILDIRIM®

OZET

Saglik hizmetinin sunulmasinda 6nemli rol oynayan hekimler, mesleklerini icra ederken
belli bir 6zerklige sahiptirler. Ancak bu 6zerkligin sorumsuzluga neden olacak sekilde sonsuz
oldugu diislintilmemelidir. Pek dogaldir ki taninan 6zerkligin smnirini, hekimlerin meslegi icrasi
sirasinda uymak zorunda olduklar etik kodlar ve bilimsel tip kurallar1 olusturmaktadir. Bahse
konu vyiikiimliiliikklerin ihlali, elbette hekimin sorumlulugunun dogumuna ve sorumluluk
nedeniyle, meydana gelen/ gelecek sonuglara katlanmay1 zaruri kilmaktadur.

Hekimlik meslegi 6zii itibariyle yiiksek risk tasidigindan, bu riskin azaltilmasi veya
bertarafi elzemdir. Risklerle basa ¢ikmada en ¢ok tercih edilen ve kabul goren yontemin, risk
transferi yontemi olmasindan otiiri, hekimlerin mesleklerini yerine getirirken verecekleri
zararlara kars1 koruma kalkani gérevini, alana 6zgii tesis edilen bir mesleki sorumluluk sigortasi
ile miimkiin kilmak s6z konusu olacaktir.

Ulkemizde hekim hatalarindan dogan olumsuz sonuclar ve hekimlere yoneltilen
tazminat taleplerinin artis egiliminde olmasi, Hekimlik Mesleki Sorumluluk Sigortasmnin
Onemini gozler Oniine sermektedir. Nitekim ilgili sigortanin éneminden hareketle, 198011
yillarda Avrupa ve Amerika’da yaygmlasan Hekimlik Mesleki Sorumluluk Sigortasi, Tiirkiye
ozelinde onceleri Ugiincii Sahislara Kars: Sorumluluk Sigortas: dahilinde ihtiyari bir sigorta
olarak uygulanmaya baslanmisken, ilk kez 2006 yilinda yiiriirkige giren Tiirk Mesleki
Sorumluluk Sigortas1 Genel Sartlar1 Hekim Mesleki Sorumluluk Sigortasi Klozu ile
diizenlenmistir. Akabinde 5947 sayili Kanunun 8. maddesi uyarinca 1219 sayili Tababet ve
Suabat1 Sanatlarmin Tarzi Icrasma Dair Kanuna eklenen Ek-12 madde uyarmca tibbi kotii
uygulamaya karsi hekimlerin mesleki sorumluluk sigortasi yaptirmasi zorunlu hale gelmistir.
Ancak bu diizenlemenin iptali icin Anayasa Mahkemesine basvuruda bulunulmus, Anayasa
Mahkemesi de 2020/29E., 2010/90 K. ve 16.07.2010 T. karar ile bu iptal basvurusunu
reddetmistir. 21.07.2010 yilinda gelindiginde ise Hekimlik Mesleki Sorumluluk Sigortasi,
Tiirkiye'de zorunlu hale gelerek, Tibbi Ko6tii Uygulamaya Iliskin Zorunlu Mali Sorumluluk
Sigortasi1 Genel Sartlarinda yerini almistir. S6z konusu Genel Satlar en son 2012 yilinda yapilan
bir giincelleme ile degisime ugramustir.

Mesleki sorumluluk sigortasi, mesleki faaliyet nedeniyle meydana gelen sorumluluklar:
kapsayan, tam iki tarafa bor¢ yiikleyen, niteligi geregi zarar sigortasi olan, konu itibariyle
malvarlig1 sigortasi kapsaminda degerlendirilen ve ileride ortaya ¢ikma ihtimali olan zararlara
yonelik teminat saglayan, pasif sigorta tiiriidiir. Hekimlik Mesleki Sorumluluk Sigortasi, kamu
ya da 0zel saglik kurum ve kuruluslarinda ¢alisan veya serbest olarak hekimlik meslegini icra
eden hekimlerin, tipta uzmanlik mevzuati kapsaminda uzman olan hekim ve dis hekimlerinin,
sOzlesme tarithinden 6nceki on yillik periyod, sdzlesme siiresi ya da sozlesmenin sona ermesi
sonrasinda iki yillik siirede hekimlik meslegini icra ederken verdikleri zararlara 1liskin tazminat
talepleri, yargilama giderleri, faiz ve makul giderlere yonelik taleplere karsi koruma
saglamaktadir.

Calismada sigorta hukuku cercevesinde Hekimlik Zorunlu Mali Sorumluluk Sigortasi
ele alinarak, bu alana 6zgii getirilen diizenleme, diizenlemenin amaci, teminat kapsami gibi
Oonem arz eden hususular ele alinmakta olup, diizenlemede aksayan yonler ve bunlara dair

“Dr. Ogr. Uyesi, Ozyegin Universitesi Hukuk Fakiiltesi, Ticaret Hukuku ABD., ORCID: 0000-0002-6475-8820,
ferhat.yildirim@qozyegin.edu.tr.
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Onerilen c¢oziimler, mukayeseli hukuk diizenlemeleri nazara alinarak incelenmektedir.
Calismada ayrica Tiirkiye'deki Hekimlik Zorunlu Mali Sorumluluk Sigortasina iliskin sayisal
verilere (police sayisi, prim miktar: vb) yer verilerek, mesleki sorumluluk sigortasi tiirleri
icerisindeki durumuna dair kisa bir degerlendirme yapilmaktadir.

ANAHTAR KELIMELER: Mesleki Sorumluluk Sigortasi, Zorunlu Sigorta, Hekimin
Sorumlulugu, Mesleki Sorumluluk Sigortasi, Sigorta.

AN OVERVIEW OF MEDICAL MANDATORY PROFESSIONAL LIABILITY
INSURANCE

ABSTRACT

Physicians, who play a crucial role in the delivery of healthcare services, possess a
certain degree of autonomy while practicing their profession. However, this autonomy should
not be perceived as limitless or leading to irresponsibility. Naturally, the boundaries of this
recognized autonomy are defined by the ethical codes and scientific medical standards that
physicians must adhere to in their practice. Violating these obligations undoubtedly gives rise
to the physician's accountability and necessitates facing the consequences arising from such
responsibilities.

Given that the practice of medicine inherently carries high risks, it 1s essential to mitigate
or eliminate these risks. The most preferred and widely accepted method for managing risks is
risk transfer; therefore, providing a protective shield against damages that physicians may incur
while fulfilling their duties is made possible through a professional liability insurance
specifically established for the field.

The increasing trend of negative outcomes arising from medical errors and the rising
compensation claims against physicians in our country highlight the importance of Medical
Professional Liability Insurance. Indeed, recognizing the significance of this insurance,
Medical Professional Liability Insurance began to be applied in Turkey as an optional insurance
under the Third-Party Liability Insurance in the 1980s, becoming formally regulated for the
first time with the General Terms of Turkish Professional Liability Insurance that came into
effect in 2006. Subsequently, with Article 8 of Law No. 5947, a mandatory requirement for
physicians to obtain professional liability insurance against medical malpractice was added to
Article 12 of the Law on the Practice of Medicine and Medical Sciences. However, an
application was made to the Constitutional Court for the annulment of this regulation, and the
Court rejected this application with the decision dated July 16, 2010 (2020/29E, 2010/90 K).
By July 21, 2010, Medical Professional Liability Insurance became mandatory in Turkey, taking
its place in the General Terms of Mandatory Financial Liability Insurance related to Medical
Malpractice. These General Terms were last updated in 2012.

Professional liability insurance is a type of passive insurance that provides coverage for
liabilities arising from professional activities, imposing mutual obligations on both parties, and
1s categorized under property insurance, offering protection against damages that may arise in
the future.

Medical Professional Liability Insurance protects physicians working in public or
private healthcare institutions or practicing independently, as well as specialists and dentists
within the scope of medical specialization legislation, against compensation claims related to
damages caused during the practice of medicine within a ten-year period prior to the contract
date, during the contract period, or within two years after the contract ends, covering claims for
damages, litigation expenses, interest, and reasonable costs.
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This study examines the Mandatory Medical Liability Insurance within the framework
of insurance law, addressing crucial aspects such as the regulations introduced for this specific
area, the purpose of the regulations, and the coverage of guarantees. It also investigates the
shortcomings of the regulations and proposed solutions, considering comparative legal
arrangements. Additionally, the study provides numerical data regarding the Mandatory
Medical Liability Insurance in Turkey (such as the number of policies, premium amounts, etc.)
and offers a brief assessment of its status among types of professional liability insurance.

KEYWORDS: Professional Liability Insurance, Mandatory Insurance, Physician's
Responsibility, Medical Liability Insurance, Insurance.
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ENDIKASYON SORUNU VE HASTA HAKLARI BAKIMINDAN UYGULAMADA
SGK’NIN AKILLI iLACLARI ODEMESI/ODEMEMESININ YARATTIGI
SORUNLAR

Ali ONAL'
OZET

Ulkemizde Sosyal Giivenlik Kurumu, 5510 sayih Kanun kapsaminda uzun ve kisa
vadeli sigorta kollarinin sistematigini ve ayni1 zamanda bireylerin yatirdiklar1 sosyal giivenlik
primleri kapsaminda kisa vadeli sigorta kollar1 ile bireylerin saglik harcamalarmi da sosyal
devlet ilkesi geregince karsilanmasini ve sistematize edilmesini saglayan kurumdur. Kurum, bu
kapsamda saglik hizmetlerinin ne sekilde verilecegini, saglik hizmetlerinde édemelerin ne
sekilde yapilacagini, saglik hizmetlerinin diizenlenmesinde de gorev yapmaktadir. Bu
kapsamda Saglik Bakanligi nezdinde bulunan Saglik Bakanligi-Tiirkiye Ilac ve Tibbi Cihaz
Kurumu, hangi ilaclarin Kurum tarafindan 6denmesi gerektigini, bu ilaclarin Kurum™un 6deme
listesine alinmasma iliskin kararlarin verildigi mercidir.

Bu kapsamda SGK’nin temel politikasi, ilaclarin ekonomik bedelleri degil; ilaglar
iizerinde yapilan deneylerde uzun siireli sonuclar bakimindan hem hastay: tedavi etmesi hem
de hastanin gelecekte ilaclar nedeniyle baska tiirlii saglik problemleri yasamasinin Oniine
gecilmek istenmesidir. Kurumun bu politikasi nedeniyle zaman zaman SMA, kanser hastaliklari
gibi hastaliklar bakimindan, hastalarn tedavi olmasi icin kullanmalar1 gereken ancak
maliyetleri nedeniyle erisiminde pek c¢ok engel ¢ikan ilaglarm Kurum tarafindan gelecekteki
etkilerinin ve hasta iizerinde kesin tedavi edilmesine iliskin mutlak sifa vereceginin bilimsel
olarak kesinlesmemesi nedeniyle (endikasyon), ila¢c bedellerinin karsilanmasina izin
verilmemesi elestirilmektedir. Bu calismamizda giincel gelismeler 1siginda yerel mevzuat,
uluslararasi sozlesmeler, Yargitay kararlari, AYM Kkararlar1 ve ATHM Kkararlarinda konunun ele
almis sekline gore bir vasiflandirma yapilarak, 6érnek kararlar ile de sonuca ulasilacaktir.

Endikasyon, saglik calisaninin ve ozelde hekimin, bir hastaya tibbi miidahalede
bulunmasinin gerekli olup olmadigini anlatan kavramdir. Hastaya tibben miidahalenin, tibbin
geregi olmasidir. Hekim, hastaya tibbi miidahalede bulunurken, endikasyon var ise hukuka
uygun bir miidahale vardir. Anayasa m.17/2°de “Tibbi zorunluluklar ve kanunda yazil: haller
disinda, kiginin viicut biitiinliigiine dokunulamaz" diizenleme ile endikasyona vurgu yapilmustir.
Endikasyon bu baglamda mevzuat i¢inde de diizenlenmistir. Hasta Haklar1 Yonetmeligi m. 5/d
ve m. 5/f bentler1 endikasyona vurgu yapmustir. Buna gore “7:bbi zorunluluklar ve kanunlarda
vazilt haller disinda, rizast olmaksizin kisinin viicut biitiinliigiine ve diger kisilik haklarina
dokunulamaz. Kanun ile miisaade edilen haller ile tibbi zorunluluklar disinda, hastanin ézel
hayatimin ve aile hayatimn gizliligine dokunulamaz" seklindedir. Endikasyon yalnizca tedavi
yoniinden degil, saglik hizmetleri ile ilgili siirecin tiimiinde aranmasi gereken bir sarttir. Bir
tibbi miidahalede hekim, endikasyonun varligi veya yoklugunu tibbi miidahalenin yapilmasi
veya yapilmamasma gore belirleyecektir. Endikasyonun varligi veya yoklugunun
belirlenmesinde 6l¢iit, tibbi miidahalenin yapilmasi ile yapilmamasi arasindaki fark ortaya
koyacaktir. Hekim, hasta acisindan tedavinin yapilmasi ile yapilmamasi bakimindan, hastanin
menfaati ne ise o sekilde miidahale etmesi gerekir. Hekim, miidahale esnasinda endikasyon
varligini acgikca tespit etmelidir. Aksi durumda hekimin gerekli test ve tetkiklerle endikasyonun
varligim kesinlestirmesi ve akabinde tibbi miidahaleye basvurmasi gerekir ki, bu durumda
hukuka uygun bir tibbi miidahaleden bahsedilir. Aksi durumda yapilan tibbi miidahalenin
hukuka aykirihgindan bahsedilecektir. Bu durumda endikasyonun aksi kavram olarak

" Av. Dr. Eskisehir Barosu, ORCID: 0000-0002-2661-7370, avalionall@gmail.com
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tanimlanan kontrendikasyon giindeme gelir. Kontrendikasyon durumunda ise hekimin hastaya
miidahale etmemesi gerekir.

Tiim bu anlatilanlar 15181inda 6zellikle kanser hastalarmin endikasyon disi ila¢ kullanim
haklar1 giincel AIHM, uluslararas1 sozlesmeler ve Yargitay kararlarinda kabul edilen bir
durumdur. Ancak tiim diizenlemelerde ve kararlarda hastalarin bu ilaglar1 kullanmas: i¢in
sartlarin varligina dikkat cekilmistir. Yani bu tedavilerin devletin 6demesi icin 6zellikle ATHM
kararlar1 ve yerlesik Yargitay ictihatlarinda asagidaki hususlarin bir arada yer almasi gerekir.
Buna gore;

a) Ilacin bilinen mevcut tedavi yontemlerine gore siirekli olarak daha etkin ve daha
yararli oldugunun ispatlanmasi;

b) [lacn kullanilmasinin tibben zorunlu bulundugunun tibbi yontemlerle
belirlenmesi;

c) Ilacin kullanilmamas: durumunda geri déniilmez sonuclarin var olacagmin
belirlenmesi;
d) Tiim bu konularda basta bir onkoloji uzmani hekim olmak iizere heyet halinde

hekimlerin kurul olarak rapor diizenlemesi ile hastanin yukarida belirtilen riskler ¢ercevesinde
ilaca erisim hakki konusunda olumlu beyanda bulunmasi;

Hususlarinda yapilacak basvurular ile hasta haklarinin diizenlenmesi ve hastanimn ilaca
erisim noktasinda mahkeme karar1 verilmesi gerekmektedir.

Tebligimizde Tiirk hastalarin yani sira yabanci hastalarn da akilli ilaglara erisimi
konularinda agiklamalara yer verilerek, bu ilaclarin 6demelerinin SGK tarafindan édenmesi
amaciyla mevzuat degisikligi ve SUT degisiklikleri onerilerimize yer verilecektir.

ANAHTAR KELIMELER: Saglik Hakk:, Endikasyon, Akilli Ilaclar, Sosyal Giivenlik
Hakki, Avrupa Insan Haklar1 Mahkemesi.

INDICATION PROBLEMS AND PROBLEMS CAUSED BY
SGK’S PAYMENT/NOT PAYMENT OF SMART DRUGS IN PRACTICE
IN TERMS OF PATIENT RIGHTS

ABSTRACT

In our country, the Social Security Institution is the institution that ensures the
systematics of long and short-term insurance branches within the scope of Law No. 5510 and
also the short-term insurance branches within the scope of the social security premiums paid by
individuals and the coverage and systematization of individuals” health expenses in accordance
with the principle of a social state. Within this scope, the institution also serves in the regulation
of health services, how health services will be provided, how payments will be made in health
services, and the regulation of health services. In this context, the Ministry of Health-Turkish
Medicines and Medical Devices Agency, which is affiliated with the Ministry of Health, 1s the
authority that decides which drugs should be paid by the Institution and whether these drugs
should be included in the Institution's payment list.

In this context, the basic policy of the SGK is not the economic costs of the drugs; it 1s
to treat the patient in terms of long-term results in experiments conducted on drugs and to
prevent the patient from experiencing other health problems in the future due to the drugs. Due
to this policy of the Institution, it is criticized from time to time that the Institution does not
allow the payment of drug costs for diseases such as SMA and cancer, which patients need to
use for treatment but have many obstacles to access due to their costs, due to the fact that the
Institution does not scientifically confirm the future effects and the absolute cure it will provide
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for the patient. In this study, a qualification will be made according to the way the subject is
addressed in local legislation, international agreements, Court of Cassation decisions,
Constitutional Court decisions and ECtHR decisions in the light of current developments, and
the conclusion will be reached with sample decisions.

Indication is the concept that describes whether a healthcare professional and
specifically a physician 1s required to perform medical intervention on a patient. Medical
intervention on a patient 1s a medical requirement. When a physician performs medical
mtervention on a patient, if there is an indication, there is a lawful intervention. Indication is
emphasized in Article 17/2 of the Constitution with the regulation that “Except for medical
necessities and cases stipulated in the law, the physical integrity of a person cannot be violated.”
Indication is also regulated within the legislation in this context. Article 5/d and Article 5/f of
the Patient Rights Regulation emphasize indication. Accordingly, it is as follows: “Except for
medical necessities and cases stipulated in the law, the physical integrity and other personal
rights of a person cannot be violated without their consent. Except for cases permitted by law
and medical necessities, the privacy of the patient’s private and family life cannot be violated.”
Indication 1s a condition that must be sought not only in terms of treatment but also in the entire
process related to healthcare services. In a medical intervention, the physician will determine
the presence or absence of an indication based on whether the medical intervention is performed
or not performed. The criterion for determining the presence or absence of an indication will
reveal the difference between performing and not performing the medical intervention. The
physician must intervene in the patient's best interest, whether the treatment is performed or
not. The physician must clearly determine the presence of an indication during the intervention.
Otherwise, the physician must confirm the presence of the indication with the necessary tests
and examinations and then apply for medical intervention, in which case a legal medical
mtervention will be discussed. Otherwise, the unlawfulness of the medical intervention will be
discussed. In this case, the concept of contraindication, which is defined as the opposite of the
indication, comes to the fore. In the event of a contraindication, the physician must not intervene
with the patient. In light of all these explanations, the rights of cancer patients to use off-label
drugs are a situation accepted in current ECHR, international agreements and Supreme Court
decisions. However, attention is drawn to the existence of conditions for patients to use these
drugs in all regulations and decisions. In other words, for the state to pay for these treatments,
the following issues must be included together, especially in the ECHR decisions and
established Supreme Court precedents. Accordingly;

a) It must be proven that the drug is consistently more effective and more beneficial than
known existing treatment methods;

b) It must be determined by medical methods that the use of the drug is medically
necessary;

¢) It must be determined that there will be irreversible consequences if the drug is not
used;

d) In all these matters, a report must be prepared by a committee of doctors, primarily
an oncology specialist, and a positive statement must be made regarding the patient's right to
access the drug within the framework of the risks mentioned above;

The applications to be made regarding the issues and the regulation of patient rights.

Our communiqué will include explanations on the access of Turkish patients as well as
foreign patients to smart drugs, and will include our recommendations for legislative changes
and SUT amendments in order for the payments for these drugs to be paid by the SGK.
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MALPRAKTIS DAVALARI KAPSAMINDA HEKIMLERIN RUCUEN
SORUMLULUGU UZERINE BiR DEGERLENDIRME

Alptekin Burak BOYDAK"
OZET
Saglik calisanlari, hastaneler ve hastalar arasindaki iiclii iliskide hukuki agidan
degerlendirilmesi ve ¢oziilmesi gereken en Onemli sorunlardan birini malpraktis davalari
kapsaminda hastaya 6denmesi gereken tazminatin kimin tarafindan 6denecegi ve daha sonra
O0denen bu tazminatin hastane ile saglik calisanlar: arasinda riicu edilip edilmeyecegi sorunu
olusturmaktadir. Bu nedenle ¢alismamizda bu sorunun tetkiki amac¢lanmaktadir. S6z konusu
ama¢ kapsaminda inceleme yontemimiz kanun koyucunun bu sorununu ¢déziimii noktasinda
nasil bir irade ortaya koydugunun analizi ile sorunun ¢6ziimii noktasinda 7406 ve 7496 sayili
Kanunlar ile getirilen hiikiimlerin degerlendirilmesi olacaktir.

Ozel hastanelerde is sozlesmesine ve 4857 sayili Is Kanununa tabi olarak calisan
hekimler bakimindan malpraktis davasna konu olay bakimindan hekimin kusuru olmasi
halinde kusuru oraninda O0denmesi gereken tazminatin muhatabinin ilgili hekim oldugu
soylenebilecektir. Buna karsilik kamu hastanelerinde gorev yapan hekimler bakimindan 7406
ve 7496 sayili Kanunlar ile getirilen diizenlemeler cercevesinde hekimin mali sorumlulugu
yoluna gidilebilmesi son derece zorlastirilmistir.

3359 sayili Saglik Hizmetleri Temel Kanununa 7406 sayili Kanunun 14. maddesi ile
getirilen ek 18. maddenin ikinci fikrasinda; “Kamu kurum ve kuruluslari ve Devlet
tiniversitelerinde gorev yapan hekim ve dis hekimleri ile diger saglik meslek mensuplarmin
saglik mesleginin icrasi kapsaminda yaptiklar1 muayene, teshis ve tedaviye iliskin tibbi islem
ve uygulamalar nedeniyle idare tarafindan 6denen tazminattan dolay: ilgilisine riicu edilip
edilmeyecegine ve riicu miktarina, ilgilinin gérevinin gereklerine aykir1 hareket etmek suretiyle
gorevini kotiiye kullanip kullanmadigi ve kusur durumu gozetilerek Mesleki Sorumluluk
Kurulu tarafindan bir yil icinde karar verilir.” hilkkmiine yer verilmistir. Anayasa Mahkemesi
s0z konusu hiikiim ile ilgili olarak a¢ilan iptal davasinda Saglik Bakanligi’'na bagl hastanelerde
calisan hekimler bakimmndan s6z konusu hiikkmiin anayasaya aykir1 olmadigina hiikmetmis iken
iiniversite hastanelerinde calisan hekimler bakimindan Saglik Bakanligi’na bagli bir kurulun
tiniversitelerin biitcesi ile ilgili bir konuda karar vermesinin idari vesayet iliskisine uygun
olmadig: gerekcesiyle iiniversite hastaneleri bakimindan iptal karar1 vermistir.

Daha sonra 7496 sayili Kanunun 21. maddesi ile 3359 sayili Kanunun Ek 18.
maddesine, “Devlet iiniversitelerinde gérev yapanlar bakimindan, ilgili {iniversite tarafindan
Mesleki Sorumluluk Kurulu karar1 ve varsa ilgili hakkinda gorevinin gereklerine aykir1 hareket
etmek suretiyle gorevini kotiiye kullandigia dair kesinlesmis ceza mahkemesi karar1 dikkate
almarak alt1 ay i¢inde nihai karar verilir.

Idare, kesinlesen mahkeme kararinda hiikiim altina alman tazminat1 6dedikten sonra
hukuken saglik mesleginin icrasi kapsaminda yaptiklar1 muayene, teshis ve tedaviye iliskin
tibbi i1slem ve uygulamalar nedeniyle tazminatin 6denmesine sebep olan ve zorunlu mesleki
mali sorumluluk sigortas1 bulunan kamu kurum ve kuruluslari ile devlet iiniversitelerinde gorev
yapan saglik meslek mensuplarinin yerine gecer. Bu saglik meslek mensuplarinin saglik
mesleginin icrasi kapsaminda yaptiklar1 muayene, teshis ve tedaviye iliskin tibbi islem ve
uygulamalar nedeniyle her tiirlii kusuru ve gorevinin gereklerini yapmakta ithmal veya gecikme
gostererek verdikleri zararlardan dolayi idare tarafindan 6denen avukathk vekalet iicreti ve
yargilama masraflar1 dahil tazminat saglik meslek mensubunun kusuru oraninda ve sigorta
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teminat:1 dahilinde tibbi kotii uygulamaya iliskin zorunlu mali sorumluluk sigortasi yaptirdigi
sigorta sirketinden talep edilir.” hiikiimleri eklenmistir.

Saghk Meslek Mensuplarmm Tibbi Islem Ve Uygulamalari Nedeniyle
Sorusturulmasma Ve Idarece Odenen Tazminatin Riicu Edilmesine Dair Usul Ve Esaslar
Hakkinda Yonetmelik incelendiginde de Yonetmeligin 12. maddesinin 2. ve 3. fikralarinda,
"Riicu istemi, kamu kurum ve kuruluslari ve Devlet {iniversitelerinde gorev yapan saglik meslek
mensuplarinin saglik mesleginin icrasi kapsaminda yaptiklar1 muayene, teshis ve tedaviye
iliskin tibbi 1slem ve uygulamalar sebebiyle idare aleyhine acilan davada mahkeme kararina
gore idarece 6denen meblagin; ancak kasten gorevinin gereklerine aykiri hareket etmek
suretiyle gorevini kotiiye kullandigi kesinlesmis ceza mahkemesi Kkarari ile tespit edilmesi
halinde 1lgili saghk meslek mensubundan tazminata konu olaydaki kusur orani gozetilerek
Kurul tarafindan belirlenen miktarinin 6denmesinin istenilmesidir

Riicu istemi, ceza mahkemesi kararmnin kesinlesmesi sonucunda tespit edilen sorumlu
kisiye yoneltilir." hilkmii ile riicu istemi hakkinda usul ve esaslara yer verildigi goriilmektedir.

S6z konusu kanun hiikiimleri tetkik edildiginde kanun koyucunun kamu hastanelerinde
gbrev yapan hekimler bakimindan kasten gorevinin gereklerine aykiri hareket ettigine dair
kesinlesmis bir ceza mahkimiyet karari olmadik¢a ilgili hekimin mali sorumluluguna
gidilmemesi yoniinde hareket etmeye ¢alistig1 anlasilmaktadir. Bu noktada ise ilgili hekime
riicu edilip edilmeyecegine iliskin olarak da Saglik Bakanligi’na bagli hastaneler bakimindan
bakanlik biinyesinde kurulan Mesleki Sorumluluk Kurulu karar makami iken; iiniversite
hastanelerinde Mesleki Sorumluluk Kurulu'nun danisma makami Universitenin ise karar
makami oldugu anlasilmaktadir.

Her ne kadar kanun koyucu tarafindan; kamu hastanelerinde hekimlerin gérevlerini icra
ederken kasten gorevinin gereklerine aykir: hareket etmek suretiyle davranmadik¢a tazminat
ile muhatap olmamasi amaglanmis ise de 6zel hastanelerde, iiniversite hastanelerinde ve diger
kamu hastanelerinde gorev yapan hekimler ac¢isindan farkli uygulamalarin olmasi yerine tiim
paydaslar acisindan hukuki belirlilik saglayacak, somut olay adaletine uygun ve yeknesak bir
diizenlemenin yerinde olacagt ve bu perspektifite sorunun degerlendirilmesi gerektigi
calismadaki hukuki perspektifimizin esasidir.

ANAHTAR KELIMELER: Malpraktis, Is S6zlesmesi, Tazminat, Hekimler, Kusur.

WITHIN THE SCOPE OF MALPRACTICE CASES
AN EVALUATION ON THE RESPONSIBILITY OF PHYSICIANS

ABSTRACT

One of the most important problems that need to be evaluated and solved from a legal
perspective in the tripartite relationship between healthcare professionals, hospitals and patients
1s the issue of who will pay the compensation to be paid to the patient within the scope of
malpractice cases and whether this compensation will be recourse between the hospital and
healthcare professionals. Therefore, our study aims to examine this problem. Within the scope
of this purpose, our examination method will be to analyze the will of the legislator to solve
this problem and to evaluate the provisions introduced by Laws No. 7406 and 7496 at the point
of solving the problem.

For physicians working in private hospitals subject to an employment contract and the
Labor Law No. 4857, if the physician is at fault for the incident subject to malpractice lawsuit,
it can be said that the relevant physician is the addressee of the compensation to be paid in
proportion to his fault. On the other hand, it has become extremely difficult for physicians
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working in public hospitals to pursue financial responsibility within the framework of the
regulations introduced by Laws No. 7406 and 7496.

Then, Article 21 of Law No. 7496 and Additional Article 18 of Law No. 3359, "For
those working in state universities, the decision of the Professional Responsibility Board by the
relevant university and, if any, the finalized criminal court decision stating that the relevant
person has abused his/her duty by acting contrary to the requirements of his/her duty shall be
taken into consideration." The final decision is made within six months.

After paying the compensation stipulated in the finalized court decision, the
administration shall be responsible for the health professionals working in public institutions
and organizations and state universities who have compulsory professional financial liability
msurance and who caused the compensation to be paid for the medical procedures and practices
related to the examination, diagnosis and treatment they performed within the scope of the
practice of the health profession. replaces its members. Compensation, including attorney fees
and trial expenses, paid by the administration due to any faults of these healthcare professionals
due to medical procedures and practices related to examination, diagnosis and treatment carried
out within the scope of the practice of the healthcare profession, and any damages caused by
negligence or delay in fulfilling the requirements of their duties, in the proportion of the
healthcare professional's fault. and within the scope of insurance coverage, compulsory liability
msurance for medical malpractice is requested from the insurance company. provisions have
been added.

When the Regulation on the Procedures and Principles Concerning the Investigation of
Healthcare Professionals Due to Their Medical Procedures and Practices and the Recourse of
the Compensation Paid by the Administration is examined, it is seen that in the 2nd and 3rd
paragraphs of Article 12 of the Regulation, "Recourse request is made by healthcare
professionals working in public institutions and organizations and state universities." In the case
filed against the administration due to the medical procedures and practices related to the
examination, diagnosis and treatment performed within the scope of the practice of the
healthcare profession, the amount paid by the administration according to the court decision
can only be claimed by the relevant healthcare professional if it is determined by a final criminal
court decision that he/she has abused his/her duty by deliberately acting contrary to the
requirements of his/her duty. Requesting payment of the amount determined by the Board,
taking into account the fault rate in the incident subject to compensation.

It can be seen that the procedure and principles regarding the request for recourse are
included in the provision "The request for recourse is directed to the responsible person
determined as a result of the finalization of the criminal court decision."

When the provisions of the law in question are examined, it is understood that the
legislator is trying to act in a way that physicians working in public hospitals will not be held
financially responsible unless there is a final criminal conviction stating that they deliberately
acted contrary to the requirements of their duties. At this point, the Professional Responsibility
Board established within the ministry is the decision-making authority regarding hospitals
affiliated with the Ministry of Health regarding whether to refer to the relevant physician; It is
understood that in university hospitals, the Professional Responsibility Board is the advisory
authority and the University is the decision-making authority.

Although by the legislator; Although it is intended that physicians in public hospitals
should not be subject to compensation unless they abuse their duties by deliberately acting
contrary to the requirements of their duties, it will provide legal certainty for all stakeholders
and ensure concrete case justice, instead of having different practices for physicians working in
private hospitals, university hospitals and other public hospitals. It is the basis of our legal
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perspective in the study that an appropriate and uniform regulation would be appropriate and
the problem should be evaluated from this perspective.

KEYWORDS: Malpractice, Employment Contract, Compensation, Physicians, Fault.
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SAGLIK MESLEK MENSUPLARININ GERCEGE AYKIRI BELGE
DUZENLEMESININ CEZA HUKUKU YONUNDEN DEGERLENDIRILMESI

Alev OZEROGLU"
OZET
Amac:

Saglik meslek mensuplarinin gercege aykir1 belge diizenlemesi; saglik meslek
mensubunun gorevi geregi diizenlemeye yetkili oldugu, ancak icerigi itibariyle gercegi
yansitmayan bir belgeyi diizenlemesidir. Calismanin amaci, gercege aykir: olarak diizenlenen
belgeler yoniinden saglik meslek mensuplarinin ceza sorumlugunun degerlendirilmesi ve
uygulamadaki yarg: kararlarmnda kamu gorevlisi olan ve olmayan saglik meslek mensuplar1
yoniinden konunun degerlendirilmesidir.

Yontem:

Ogretide fikri sahtecilik olarak da ifade edilen saglik meslek mensuplarmin gercege
aykir1 belge diizenlemesi; saglik meslek mensubunun gérevi geregi diizenlemeye yetkili
oldugu, ancak icerigi itibariyle gercegi yansitmayan bir belgeyi diizenlemesidir. Saglik raporu,
recete veya saglik meslek mensubunun gorevi geregi yazabilecegi veya diizenleyebilecegi
herhangi bir belge, fikri sahtecilik icerisinde yer alabilmektedir. Fikri sahtecilikte hekim,
uygulamaya yoniinden ele alindiginda, muayene etmedigi veya hi¢c gérmedigi bir hasta
hakkinda gercege aykir1 saglik raporu diizenlemesini veya ila¢ kullanimi i¢in recete yazmasini
ifade etmektedir. Bu belgey1 diizenleyen hekim, s6z konusu belgeyi diizenleme konusunda
gorevi itibariyle yetkili olmakta, ancak icerik yOniinden gercege aykiri olan bir belge
olusturmaktadir.

Saglik meslek mensubunun gercege aykiri1 belge diizenlemesinde, saglik meslek
mensubunun kamu gdrevlisi olup olmadigi ayirimi 6nem tasimaktadir. Bu yonden, 6rnegin
devlet hastanesinde ¢alisan kamu gorevlisi bir hekimin diizenlemis oldugu bir saglik raporu ile
Ozel hastanede calisan ve kamu gorevlisi olmayan bir hekimin hastayr gérmeden recete
diizenlemesi halinde, Tiirk Ceza Kanunu’nun belgede sahtecilik hiikiimlerinin uygulamasmin
nasil olacaginin degerlendirilmesi ve uygulamadaki kararlarin incelenmesi gerekmektedir.
Ozellikle kamu gorevlisi olmayan saglik meslek mensuplarmin diizenledigi gercege aykir
belgeler yoniinden, TCK m. 210/2 hiikmiiniin degerlendirilmesi gerekmektedir. TCK m.
210/2’de yer alan diizenlemeye gore, aslinda 6zel belge niteligi tasimakla birlikte, gercege
aykir1 belge diizenleyen saglik meslek mensuplarmnin resmi belgede sahtecilik hiikiimlerine
gore cezalandirilacagi diizenlenmistir. Bu baglamda sorulmasi gereken soru, kamu gorevlisi
olmayan saglik meslek mensuplar1 yoniinden, 6zel belgede sahtecilik sucu i¢in aranan sartlarin
da aranip aranmayacagi, ornegin bu belgenin kullanilmasinin gerekip gerekmedigi veya bu
sartin TCK m. 210/2 yoniinden bu kullanimin aranip aranmadig1 da incelenmelidir.

Kullanilacak Kaynaklar:

Saglik meslek mensuplarmin gercege aykiri belge diizenlemesi eyleminin ceza
sorumlulugu agisindan degerlendirilmesinde, konuya iliskin literatiir arastirmasi yapilarak
Ogretideki goriisler degerlendirilmis ve 2014-2024 yillar1 araliginda verilen yarg: kararlari
incelenmistir.

“Dr. Ogr. Uyesi, Ozyegin Universitesi Hukuk Fakiiltesi Ceza ve Ceza Muhakemesi A.B.D., ORCID: 0000- 0003-
1383- 6811, alev.ozeroglu@ozyegin.edu.tr.
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Muhtemel Bulgular:

Calismanin konusunu olusturan gercege aykir1 belge diizenlenmesinde, saglik meslek
mensuplar1 yoniinden kamu gorevlisi olup olmama statiisiiniin durumu, yargi kararlarina etki
etmektedir. Bu statiiyle baglantili olarak belgede sahtecilik su¢larmin yanisira, gérevi kotiiye
kullanma suguyla iliskisi de degerlendirilmistir. Calismada yarg: kararlar: {izerinden ortaya
konan bulgular, hem kamu gorevlisi olan ve olmayanlar yoniinden, hem de hekimler ile diger
saglik meslek mensuplar1 arasindaki farklar iizerinden ele alinacaktur.

ANAHTAR KELIMELER: Belgede Sahtecilik, Ozel Belge, Resmi Belge Hiikmiinde
Belge, Saglik Meslek Mensubunun Cezai Sorumlulugu, Gorevi Kotiiye Kullanma.

ASSESSMENT OF FORGERY BY HEALTHCARE PROFESSIONALS
IN CRIMINAL LAW

ABSTRACT

Aim:

The issuance of false documents by healthcare professionals refers to the act of
producing a document that, while falling within the scope of the professional's duties and
responsibilities, does not accurately reflect the truth in its content. This study aims to assess the
criminal liability of healthcare professionals concerning documents that are issued in violation
of the truth. Additionally, it seeks to analyze this issue in the context of healthcare professionals

who are employed as public officials versus those who are not, as reflected in judicial decisions
and legal practices.

Method:

The issuance of unauthentic documents by healthcare professionals, often referred to as
mtellectual forgery in legal doctrine, involves the creation of a document that the healthcare
professional is authorized to issue by virtue of their professional duties, but which fails to reflect
the truth in its content. Examples of such documents include medical reports, prescriptions, or
any other document that a healthcare professional may issue as part of their role. Intellectual
forgery specifically refers to a situation where a healthcare professional, such as a physician,
1ssues a false medical report or prescription for medication for a patient whom they have neither
examined nor seen. In this case, the physician holds the authority to issue the document in
question due to their professional duties, but the document itself is inaccurate in terms of its
content.

When addressing the issuance of false documents by healthcare professionals, it is
crucial to distinguish between those who are public officials and those who are not. For instance,
when comparing a health report issued by a public official physician working in a public
hospital with a prescription issued by a non-public official physician working in a private
hospital without having seen the patient, it is necessary to evaluate how the forgery provisions
of the Turkish Penal Code (TPC) apply to these cases and to examine relevant judicial decisions
in practice.

Particularly, Article 210/2 of the TPC should be scrutinized in relation to false
documents issued by non-public healthcare professionals. According to this provision,
healthcare professionals who issue false documents—although these documents are technically
private—are subject to the same penalties as those who commit the forgery of official
documents. The central question here is whether the conditions required for the crime of forgery
of private documents also apply to healthcare professionals who are not public officials.
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Specifically, it must be determined whether the use of the document, or the intention of its use,
1s a necessary condition for prosecuting under Article 210/2 of the TPC.

Sources:

In evaluating the criminal liability associated with the issuance of false documents by
healthcare professionals, a comprehensive review of the existing literature on the subject was
conducted, scholarly opinions in the doctrine were assessed, and judicial decisions rendered
between 2014 and 2024 were analyzed.

Possible Findings:

The status of healthcare professionals as public officials or non-public officials plays a
significant role in judicial decisions regarding the issuance of false documents, which is the
central focus of this study. In this context, the study also examines the relationship between the
crime of document forgery and the offense of abuse of office. The findings, drawn from judicial
decisions, will be discussed with respect to both public officials and non-public officials, as
well as the distinctions between physicians and other healthcare professionals.

KEYWORDS: Forgery of Documents, Private Document, Document Deemesd as an
Official Document, Criminal Liability of Healthcare Professionals, Crime of Malfeasance.
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REKLAM KURULU KARARLARI CERCEVESINDE SAGLIK ALANINDAKI
TANITIM VE BILGILENDIRME FAALIYETLERININ DENETIMi

Dilsah Busra KARTAL*
OZET

Saglik, cogu kisinin kaybedene kadar kiymetini yeterince kavrayamadigi ama
kaybettikten sonra geri kazanmak i¢in her yola basvurmayi goze aldig1 bedensel ve ruhsal bir
1yi olma halidir. Saglik insan hayatinda ¢ok 6nemli bir yere sahip olup, sagligin kaybi, insanlari
sifa arayislarinda zayif ve manipiilasyona agik bir hale getirir. Diger yandan saglikli bireylerin
de sagliklarmi koruma, daha 1y1 hale getirme veya daha estetik bir goriiniim kazanma arzulari
dogrultusunda manipiile edilme riski mevcuttur. Kanun koyucu, insanlarmn saglik arayislarindan
yararlanilarak kotiiye kullanilmalarmi 6nlemek ve bu alanda etik ilkeler cercevesinde hareket
edilmesini temin etmek i¢in saglik hizmetlerine iliskin tanitim, bilgilendirme ve reklam
faaliyetlerini siki diizenlemelere tabi tutmustur. Bu diizenlemelerden en 6nemlileri 1219 sayili
Tababet ve Suabat1 San'atlarmm Tarzi Icrasma Dair Kanun (TSSTIK) ve 29/07/2023 tarih ve
32263 sayili Resmi Gazete’de yaymlanarak yiiriirliige giren Saglik Hizmetlerinde Tanitim ve
Bilgilendirme Faaliyetleri Hakkinda Yonetmelik’tir (SHTBFHY). Kanun koyucu saglik
alaninda agikca veya Ortiilii reklam yapilmasinin yasak oldugunu ancak sinirl diizeyde tanitim
ve bilgilendirme yapilabilecegini hiikiim altma almistrr (TSSTIK m. 24, m. 40, SHTBFHY m.
5). Yonetmelik incelendiginde tanitim ve bilgilendirme kapsaminda yer alan hususlarin acikc¢a
diizenlendigi goriilmektedir. Buna gore, 6zel saglik tesisleri bakimindan hasta kabul ve tedavi
edilen uzmanlik dallari, hekimler a¢isindan ise mesleki ve akademik unvanlar ile ana dal ve yan
dal uzmanliklarina iliskin bilgilerin paylasilmasi hukuka uygundur (SHTBFHY m. 4/g). Ayrica
adres ve iletisim bilgilerinin, hizmet verilen saglik alaniyla ilgili saglig1 koruyucu ve gelistirici
nitelikteki bilgilerin, hekimlerde muayene giin ve saatleri, hasta kabul edilen zaman ve yer
bilgilerinin paylasilmasinda da bir sakinca yoktur (SHTBFHY m. 4/g). Yonetmelik tanitim ve
bilgilendirme faaliyetlerinde uyulmasi gereken esaslar ile bunlarda kullanilacak gorsellere dair
de ayrintili diizenlemeler icermektedir (SHTBFHY m 5 vd.). Bu diizenlemeler saglik alaninda
haksiz rekabet yaratacak faaliyetlerde bulunmama, saglik tesisinin ve hekimin uzmanlhk ve
faaliyet alanlar1 ile sunulan saglik hizmetinin yayginligi, etkisi ve basar1 orani konusunda
hastayr dogru bilgilendirme, hastayr belirli bir hekim veya saglik tesisine yonlendirmeme,
Ozendirici ve yonlendirici olmama basta olmak iizere bir¢ok farkli prensip getirmektedir. Ancak
tiim bu diizenlemelere ragmen uygulamada saglik alaninda mevzuata aykir1 tanitimlarin
yapilmasma ve bu suretle reklam yasaginin ihlal edilmesine siklikla rastlanmaktadir. Bu
asamada tanitim ve bilgilendirme faaliyetinin sinirlarmin ve reklam yasaginin basladig: alanin
tespiti Onem arz etmektedir. Saglik alaninda reklam yasagini ihlal eden, tanitim ve bilgilendirme
faaliyetini asan fiilller SHTBFHY m. 8/III uyarinca Reklam Kurulu tarafindan denetlenir ve
gerekli goriiliirse 1dar1 yaptirima tabi tutulur. Bu bakimdan Reklam Kurulu kararlar: tanitim ve
bilgilendirme faaliyetinin somut olarak ne anlasilmasi gerektigini ortaya koymakta ve boylece
uzun vadede saglik alanindaki s6z konusu faaliyetlerin hukuka uygun sekilde
gerceklestirilmesini kolaylastirmaktadir. Reklam Kurulu yapacagi inceleme sonucunda hukuka
aykir1 olduguna hiilkmettigi tanitim ve bilgilendirme faaliyetine iliskin olarak 3 aya kadar
tedbiren durdurma, durdurma, aymi yontemle diizeltme, idari para cezasi veya igerigin
cikarilmasi ve/veya erisimin engellenmesi yaptirimlarindan birine ve birkagina birden karar
verebilir (6502 sayili Tiiketicinin Korunmasi1 Hakkinda Kanun m. 63). Reklam Kurulunun
saglik alaninda vermis oldugu kararlar incelendiginde cogunlukla durdurma ve idari para cezasi
yaptirimlarina ayri ayri veya birlikte hilkkmedildigi goriilmektedir. Reklam Kurulu’nun 6niinde

“Doktor Ogretim Uyesi, Kocaeli Universitesi, https://orcid.org/0000-0002-2615-5698
dilsah.kartal@kocaeli.edu.tr.
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gelen olaylar ise cok cesitlidir. Ornek vermek gerekirse, SHTBFHY m. 7/I’e aykur1 sekilde tibbi
miidahalelerin 6ncesi ve sonrasina iliskin gorsellerin paylasilmasi; saglik uzmanmin uzmanligi
olmayan bir alanda uzman oldugunu beyan eden paylasimlarda bulunmasi; saglik tesislerinin
ve hekimlerin tanitimlarda talep olusturucu, diger saghk kuruluslarindan {istiin olundugu
izlenimi yaratan veya kisileri ilgili tibbi miidahaleye 6zendirici ifadeler kullanmalar1 halinde
Reklam Kurulu idari para cezasi ve/veya durdurma yaptwrimina hilkmetmektedir. Belirtmek
gerekir ki, Reklam Kurulu incelemelerinde tamitim ve bilgilendirmenin sinirlarini ¢ok dar
tutmakta ve bircok durumda reklam yasaginin ihlal edildigine hilkkmetmektedir. Bu kapsamda
ornek niteligindeki Reklam Kurulu kararlarinda "F1 Hastanesi, El Cerrahisi, 7/24
Yammizdayiz; “Géziiniize dokunmadan gézliiklerinize veda edin™; “Giiliisiiniiziin Mimarr™;
“The best dentist in town™* gibi tanitimlarda reklam yasaginm ihlal edildigine hilkkmedilmistir.
Calismamiz kapsaminda da Reklam Kurulu kararlar1 ¢ercevesinde tanitim ve bilgilendirme
faaliyetlerinin smirlar1 ve bunlara aykirilik halinde s6z konusu olabilecek yaptirimlar
degerlendirilecektir.

ANAHTAR KELIMELER: Reklam, Reklam Yasagi, Saglik Hukuku, Reklam Kurulu,
Tanitim ve Bilgilendirme.

INSPECTION OF PROMOTION AND INFORMATION ACTIVITIES
IN THE HEALTH SECTOR UNDER THE DECISIONS OF THE
ADVERTISING BOARD

ABSTRACT

Health is a state of physical and mental well-being that most people do not fully
appreciate until it 1s lost, but once lost, they are willing to try anything to regain it. Health holds
a very important place in human life and its loss leaves individuals vulnerable and open to
manipulation in their search for healing. Moreover, even healthy individuals face the risk of
being manipulated in their desire to protect, improve their health or attain a more aesthetic
appearance. The legislator has subjected the promotion, information and advertising activities
related to healthcare services to strict regulations in order to prevent the exploitation of people's
pursuit of health and to ensure that ethical principles are followed in this field. The most
important of these regulations are the Law No. 1219 on the Tababet ve Suabati San'atlarinin
Tarz1 Icrasma Dair Kanun (TSSTIK) and Saghk Hizmetlerinde Tanitim ve Bilgilendirme
Faaliyetleri Hakkinda Yonetmelik (SHTBFHY) which came into force with its publication in
the Official Gazette dated 29/07/2023 and numbered 32263. The legislator explicitly prohibits
direct or indirect advertising in the health sector but allows promotion and information activities
to a limited extent (TSSTIK Art. 24 and 40, SHTBFHY Art. 5). Upon examining the regulation,
it 1s evident that the aspects of promotion and information are clearly outlined. Accordingly, it
1s lawful for private healthcare facilities to share information about the medical specialties in
which they accept and treat patients and for doctors to share their professional and academic
titles, as well as their primary and secondary specializations (SHTBFHY Art. 4/g). Moreover,
there is no issue in sharing address and contact details, health-preserving and improving
imformation related to the provided healthcare services, doctors’ consultation days and hours
and the time and place of patient admissions (SHTBFHY Art. 4/g). The regulation also includes
detailed provisions regarding the principles that must be followed in promotion and information
activities, as well as the visuals to be used in such activities (SHTBFHY Art. 5 and following).

! Reklam Kurulu, D. 2023/6892, T. No. 337, T. 12.9.2023.
2 Reklam Kurulu, D. 2024/3823, T. No. 346, T. 11.6.2024.
3 Reklam Kurulu, D. 2023/7612, T. No. 342, T. 13.2.2024
* Reklam Kurulu, D. 2023/8065, T. No. 341, T. 9.1.2024.
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These regulations introduce various principles, such as avoiding unfair competition in the health
sector, providing accurate information to patients about the scope, effectiveness and success
rate of the healthcare services offered by healthcare facilities and doctors, not directing patients
to a particular doctor or healthcare facility and not being encouraging or leading. However,
despite these regulations, it is common in practice to encounter promotional activities in the
health sector that violate the legislation and thus breach the advertising ban. At this point, it
becomes crucial to determine the boundaries of promotion and information activities and where
the advertising ban begins. Acts that violate the advertising ban in the health sector and go
beyond the scope of promotion and information activities are subject to inspection by the
Advertising Board under SHTBFHY Article 8/III and may be subject to administrative
sanctions if deemed necessary. In this regard, the decisions of the Advertising Board clarify
what should be understood as promotion and information activities and thus facilitate the lawful
conduct of such activities in the health sector in the long term. As a result of its examination,
the Advertising Board may impose one or more sanctions on the unlawful promotion and
mmformation activity, namely a precautionary suspension for up to three months, permanent
suspension, correction by the same method, an administrative fine or the removal of content
and/or blocking of access (Law No. 6502 on the Tiiketicinin Korunmasi1 Hakkinda Kanun Art.
63). When examining the decisions of the Advertising Board regarding the health sector, it is
evident that the sanctions of suspension and administrative fines are often imposed either
separately or together. The cases brought before the Advertising Board are quite diverse. For
example, the Advertising Board imposes administrative fines and/or suspension sanctions in
cases where before and after images related to medical interventions are shared in violation of
SHTBFHY Art. 7/1, where a health professional claims expertise in a field in which they are
not specialized or where healthcare facilities and doctors use promotional statements that create
demand, imply superiority over other healthcare institutions or encourage individuals to
undergo the related medical intervention. It is important to note that the Advertising Board
adopts a very strict interpretation of the boundaries of promotion and information activities in
its examinations and in many cases, rules that the advertising ban has been violated. For
example the Advertising Board inspected the following promotional statements and then ruled
them as violations of the advertising ban: "F1 Hospital, Hand Surgery, We are with you 24/7°";
"Say goodbye to your glasses without touching your eyes®"; "Architect of your smile’"; "The
best dentist in town®". Within the scope of our study, the boundaries of promotion and
mformation activities and the sanctions that may arise in cases of violations will be evaluated
in light of the Advertising Board’s decisions.

KEYWORDS: Advertising, Advertising Ban, Health Law, Advertising Board,
Promotion and Information.
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31



ADLI OTOPSI GE.REKTiREN OLGULARDA ORGAN BAGISININ DA
BULUNMASI HALINDE UYGULAMADA ORTAYA CIKAN SORUNLAR

Dogan GEDIK"
OZET

Bir sucun islendigi izlenimini veren bir hali 6grenen Cumhuriyet Savcisi, kamu davasi
a¢gmaya yer olup olmadigmna karar vermek iizere, hemen isin gercegini “arastirmaya’ baslamak
ve bizzat veya adli kolluk marifetiyle “siiphelinin lehine ve aleyhine olan delilleri toplayarak
muhafaza altina almakla™ yiikiimliidiir. Uygulamada “adli vaka” olarak nitelendirilen siipheli
0liim olaylarinda, esas itibariyle kesin 6liim sebebi ile 6liim zamaninin tespit etmenin yani sira
delil niteligindeki bulgu ve materyalleri belirlemek amaciyla otopsi islemine basvurulmaktadir.
Dolayisiyla otopsi, ayn1 zamanda delil tespiti ile toplanmasina da hizmet eden bir sorusturma
1slemi olarak karsimiza ¢ikmakta ve 6liim olayinin 6grenilmesiyle birlikte 1vedi olarak yerine
getirilmesi gerekmektedir.

Cumhuriyet savcismin huzurunda, adli tip uzman tarafindan gerceklestirilen ve
uygulamada “klasik otopsi” denilen islemde, cesedin durumu elverdigi dlctide, belli teknikler
kullanilarak bas, gogiis ve karin bolgesi acilmaktadir. Oliim nedeni belirlenemeyen durumlarda
ise laboratuvarda incelenmek iizere organlardan 6rnekler alinmaktadir. Bu sekilde intihar, kaza,
cinayet gibi harici bir etki ile meydana gelen ve dogal olmayan 6liim olarak kabul edilen,
dolayisiyla adli vaka olarak adlandirilan olaylarda, miiteveffanin saghiginda organ bagisinda
bulunmas: ya da yakinlarmin sonradan riza gostermeleri nedeniyle organ nakli de giindeme
gelmekte ve beraberinde bazi sorunlar1 da getirmektedir.

Giinlimiizde organ nakli, yasamu tehdit eden hayati organ yetmezliklerinde, 6nemli bir
tedavi yontemi olarak karsimiza ¢ikmaktadir. Ne yazik ki iilkemizde organ nakli bekleyen hasta
sayisina gore organ bagis1 oldukca diisiik kalmaktadir. Bu nedenle otopsi i¢in dile getirdigimiz
vedilik, organin hayati onemi ve teminindeki gii¢liikler dikkate alinarak organ nakli i¢in de sz
konusu olup organ alimi i¢in son derece ¢abuk davranilmasmni gerektirmektedir. Bu noktada
onceligin organ alimma mi1 yoksa otopsiye mi verilecegi, bunun i¢in Cumhuriyet savcisindan
izin almaya gerek olup olmadigina iliskin uygulamada ortaya ¢ikan ve yargi kararlarina konu
olan sorunlar yasanmaktadir.

Soruna iliskin Organ ve Doku Nakli Kanunu’nun (ODNK) 14/4.maddesinde, organ ve
doku alinabilmesi i¢in riza aranmayan smirli bir diizenlemeye yer verilmis ve bu durumlarda
adli otopsinin organ ve doku alma isleminden sonra yapilacagi acgikca belirtilmis olmakla
birlikte, konusu diizenleme sinirli olup uygulamadaki tiim sorunlu noktalar1 kapsamamaktadir.
Bu nedenle ODNK m.14/4’te diizenlenen haller disinda da organ nakli ile otopsi arasindaki
oncelik iliskisine yer veren a¢ik normatif bir diizenlemeye ihtiya¢ bulundugu kuskusuzdur.

Bu tebligle konuya iliskin mevcut sorunlar ortaya konulmaya ve ¢éziimler sunulmaya
gayret edilecektir.

ANAHTAR KELIMELER: Adli Vaka, Dogal Olmayan Oliim, Otopsi, Delil, Organ
Nakli, Organ Bagisi.
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ISSUES ARISING IN CASES REQUIRING FORENSIC AUTOPSY WHEN ORGAN
DONATION IS ALSO PRESENT

ABSTRACT

The public prosecutor is obligated to initiate an investigation upon learning of
circumstances suggesting a crime has been committed. In cases of suspicious deaths, autopsy
1s performed primarily to determine the exact cause and time of death, as well as to identify
evidence. Thus, autopsy serves not only as a means of determining the cause of death but also
as a procedure for collecting evidence that must be carried out promptly after the discovery of
the death.

In the classical autopsy procedure conducted in the presence of the public prosecutor,
the head, chest, and abdominal regions are opened using specific techniques, as long as the
condition of the corpse permits. In cases where the cause of death cannot be determined,
samples are taken from organs for laboratory analysis. In unnatural deaths, classified as forensic
cases due to external factors such as suicide, accident, or homicide, the issue of organ donation
may arise if the deceased had previously consented or if their relatives later give consent. This
situation brings about several legal challenges.

Today, organ transplantation is a significant treatment method for life-threatening organ
failures. Unfortunately, in our country, the number of organ donations remains quite low
compared to the number of patients waiting for transplants. Therefore, the urgency for autopsy,
coupled with the critical importance of the organs and the difficulties in obtaining them,
necessitates swift action regarding organ procurement. At this point, issues arise in practice
regarding whether to prioritize organ procurement or autopsy, and whether it is necessary to
obtain permission from the public prosecutor, leading to complications and judicial decisions.

Article 14/4 of the Organ and Tissue Transplantation Law provides a limited regulation
stating that in certain cases, consent is not required for organ and tissue procurement, explicitly
indicating that forensic autopsy will be conducted after the organ procurement process.
However, this regulation is limited and does not encompass all problematic points in practice.
Therefore, it is clear that there is a need for additional normative regulations addressing the
priority relationship between organ transplantation and autopsy beyond those outlined in Article
14/4.

This presentation will aim to highlight the existing issues related to the topic and offer
potential solutions.

KEYWORDS: Forensic Case, Unnatural Death, Autopsy, Evidence, Organ
Transplantation, Organ Donation.
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TURK HUKUKUNDA KIMYASAL KASTRASYON
Ahmet Can DULDA"
OZET

Gegmisten giiniimiize kadar cinsel suclulara karsi tilkelerin; yaptirim olarak hapis cezasi
ile cezalandirma, rehabilitasyon yontemini ya da iki yontemi beraber uyguladigi goriilmektedir.
Cinsel suclulara karsi hapis cezasinin tek basma yeterli olmadigmin fark edilmesinden dolay1
rehabilitasyon ve kimyasal kastrasyon yOntemine yOnelim artmustir. Giliniimiizde modern
iilkelerin hukuk sistemlerinde kimyasal kastrasyon yontemi uygulamasmin yer bulmasi bazi
tartismalar1 da beraberinde getirmistir. Ceza hukuku baglaminda bu tartismalarin basinda gelen
konu “Kimyasal kastrasyon yontemi bir ceza yaptwrimi mi yoksa denetimli serbestlik
kurumunun kosullarindan biri midir?”” sorusudur.

Kimyasal kastrasyonun denetimli serbestlik kurumunun bir kosulu olarak gorenler hapis
cezast ve mevcut tedavi yontemlerinin caydirici olmadigini savunmaktadr. Bu goriisii
savunanlar, kimyasal kastrasyonun denetimli serbestlik kurumunun bir kosulu olarak kabulii
halinde, cinsel suclularin tedavi olanaklarinin iyilestirilmesine katki saglanacagini ileri
stirmektedir. Aksi goriisii savunanlar ise, kimyasal kastrasyon yontemi olarak adlandirilan ilacli
tedavinin su¢lunun gelecekteki davranislarmi kontrol altina alamayacagmi savunmaktadir. Bu
goriiste olanlara gore, cinsel saldir1 suglusunun nefret ve 6fkesi ilacl tedaviyle sonlandirilamaz.
Ayrica denetimli serbestlik belli bir siire smir1 ile uygulanmaktadir. Lakin ila¢ kullanilarak
yapilan tedaviden fayda saglanilmasi i¢cin bir 6miir boyu ila¢ kullanimi gerekmektedir. Bu
durumun kimyasal kastrasyon yonteminin denetimli serbestlik kosulu olarak kabuliine bir engel
teskil ettigi aksi goriisii savunanlar tarafindan ileri siirtilmektedir.

Kastrasyon uygulamasmin ceza hukuku bakimindan tartisilan bir baska konusu ise
kastrasyon yonteminin giivenlik tedbiri mi yoksa faile uygulanan bir ceza m1 oldugu konusu
iizerinedir. Kisinin viicut biitiinligiine dogrudan bir miidahale niteligi tasiyan cerrahi
kastrasyonun cezai yonii daha agir basarken son donemlerde {ilkelerin hukuk sistemine dahil
olan kimyasal kastrasyon uygulamasinin giivenlik tedbiri ve tedavi edici yonii daha agir
basmaktadir.

Tiirk Ceza Kanunu'nun “Akil hastalarina 6zgii giivenlik tedbirleri” basligini tastyan 57.
maddesi baglaminda kastrasyon uygulamasi da Tiirk hukukunda tartisilan bir baska noktadur.
Ilgili diizenlemede “Fiili isledigi sirada akil hastasi olan kisi hakkinda, koruma ve tedavi
amach olarak giivenlik tedbirine hiikmedilir. Hakkinda giivenlik tedbirine hiikmedilen akil
hastalari, yiiksek giivenlikli saglik kurumlarimda koruma ve tedavi altina alimrlar” ifadeleri yer
almaktadir. TCK’nin 57. maddesi uyarinca kastrasyona basvurulabilecegini belirten goriis,
pedofiliyi bir akil hastaligi olarak kabul etmektedir. Pedofilinin akil hastaligi olarak kabul
edilmesi ayn1 zamanda baska sorunlara da yol acmaktadir. Ornegin, TCK m. 32 baglaminda bu
kisilere ceza verilmemesi veya cezalarinda indirime gidilmesi gibi durumlar s6z konusu
olabilecektir. Bu nedenle cinsel su¢ faillerinin dogrudan akil hastasi olarak kabulii ve bu
baglamda cezalandirilmamasi veya cezalarinin indirilmesi miimkiin degildir.

Kimyasal kastrasyon basligi altinda da belirtildigi gibi kastrasyon uygulamasmin
basariya ulasmasi uygulamanin psikoterapik yontemlerle beraber yiiriitiilmesiyle miimkiindiir.
Ancak kimyasal kastrasyon yontemi tek basina 1yilestirici bir program olarak kabul edebilir mi?
Iyilestirme programi cercevesinde diisiiniildiigiinde, Tiirk hukukunda 5275 sayili Kanun
giindeme gelecektir. Ceza ve Giivenlik Tedbirlerinin Infaz1 Hakkinda Kanun'un 7. maddesinde
hiikiimliiniin iyilestirici programlara tesvik edilecegi belirtilmistir. Ilgili madde geregince,

“ Avukat, Ankara Barosu, ORCID: 0000-0001-7616-3277, ahmet-142@hotmail.com

34



kastrasyon uygulamasmin “iyilestirici program” olup olmadigmin degerlendirilmesi
gerekmektedir. “Cerrahi kastrasyon” uygulamasinmn bir “tyilestirici program” olarak kabulii
kanaatimizce miimkiin degildir. Kimyasal kastrasyon uygulamasinin tesvik amacl
degerlendirilebilmesi i¢in ise Oncelikle kisinin rizasi aranmahdir. Ayni zamanda hiikiimliintin
sagligmin kimyasal kastrasyon uygulamasindan olumsuz etkilenmemesi gerekmektedir. Tiim
bunlarin bir kiil halinde degerlendirilmesi ve kisinin 6zsaygisini kaybetmemesi saglandigi
takdirde, “kimyasal kastrasyon” uygulamasinin bir iyilestirici program olarak kabul
edilebilmesi miimkiindiir.

Tiirk hukukunda cinsel suclulara yonelik tibbi miidahaleyi iceren bir Yonetmelik de
mevcuttur. 26.7.2016 tarth ve 29782 sayii Resmi Gazete’de yayimlanan Cinsel
Dokunulmazliga Karsi Suclardan Hiikiimli Olanlara Uygulanacak Tedavi ve Diger
Yikiimliiliikler Hakkinda Yonetmelik’in 7°nci maddesinin 1. fikrasinin yiiriitiilmesi Danistay
karar1 ile durdurulmustur. Bu yoOnetmelik sonrasi cinsel suglulara karsi Kkastrasyon
uygulanmasma dair yasama ve yiiriitme organlari tarafindan bir hukuki diizenleme
yapilmamustir.

Ceza ve Giivenlik Tedbirlerinin Infazi Hakkinda Kanun’a cinsel suclulara 6zgii
eklenmesini 6nerdigimiz Kanun maddesi ve gerekgesi:

Madde 105/b

(1) Cinsel dokunulmazliga karsi islenen suclar nedeniyle mahkiim olan kisilere, topluma
kazandirilmasi amaciyla, hiikmiin kesinlesmesinden sonra denetimli serbestlik siiresi boyunca
kimyasal kastrasyon tedbiri uygulanabilir.

(3) Tedbirin siiresi, failin psikolojik ve tibbi durumuna goére belirlenir ve iki yili
gecemez. Tedbirin uygulanmasi sirasinda, failin saglik durumunun diizenli olarak gdézden
gecirilmesi zorunludur. Tedbirin uygulanma esaslar1 Adalet Bakanlig1 tarafindan ¢ikarilacak
yonetmelikle belirlenir.

(4) Bu tedbir, failin rizas1 gozetilerek uygulanir ve failin bu tedbiri kabul etmemesi
halinde cezanin infazi kapali ceza mfaz kurumunda devam eder. Hiikiimliiniin kosullu
saliverilmeye iliskin haklar1 korunur.

Gerekce

Cinsel dokunulmazhiga karsi islenen suc¢lar, magdurda kalici fiziksel ve psikolojik
hasarlara yol acan ve toplumsal huzuru bozan ciddi su¢lardir. Bu suglarin toplumsal etkilerinin
derin olmasi, su¢lularmn sadece hapis cezasi ile cezalandirilmasini yetersiz kilmaktadir. Cinsel
suclarda rehabilitasyon ve topluma yeniden kazandirma amaciyla kimyasal kastrasyon tedbiri,
failin tekrar su¢ islemesini dnlemeye yonelik infaz uygulamasidir. Bu diizenleme ile failin hem
fiziksel hem de psikolojik durumunu g6z 6niine alarak uygulanacak olup, insan haklar1 ve saglik
hakki baglaminda rizaya dayali olacaktwr. Bu sayede, failin topluma yeniden kazandirilmasi
amagclanirken, magdurlarin korunmasi ve toplumun giivenligi de saglanacaktir.

ANAHTAR KELIMELER: Kastrasyon, Kimyasal Kastrasyon, Cinsel Suclar,
Giivenlik Tedbiri, Denetimli Serbestlik.

CHEMICAL CASTRATION IN TURKISH LAW
ABSTRACT

From the past to the present, it is seen that countries have applied imprisonment,
rehabilitation or both methods together as sanctions against sexual offenders. Since it has been
realised that imprisonment alone is not sufficient against sexual offenders, the tendency towards
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rehabilitation and chemical castration method has increased. Today, the application of chemical
castration method in the legal systems of modern countries has brought along some debates. In
the context of criminal law, the leading issue in these debates is the question ‘Is the chemical
castration method a criminal sanction or one of the conditions of the probation institution?

Those who consider chemical castration as a condition of probation argue that
imprisonment and existing treatment methods are not deterrent. The proponents of this view
argue that if chemical castration is accepted as a condition of probation, it will contribute to the
improvement of treatment opportunities for sexual offenders. On the other hand, those who hold
the opposite view argue that the medicated treatment called chemical castration method cannot
control the future behaviour of the offender. According to those who hold this view, the hatred
and anger of the sexual assault offender cannot be ended by medication. In addition, probation
1s applied with a certain time limit. However, in order to benefit from the treatment using
medication, a lifetime of medication is required. It is argued by the proponents of the opposite
view that this situation constitutes an obstacle to the acceptance of the chemical castration
method as a condition of probation.

Another issue that is discussed in terms of criminal law is whether the castration method
1s a security measure or a punishment applied to the perpetrator. While the criminal aspect of
surgical castration, which is a direct intervention to the bodily integrity of the person, is more
predominant, the security measure and therapeutic aspect of chemical castration, which has
recently been included in the legal system of countries, is more predominant.

Castration in the context of Article 57 of the Turkish Penal Code, which is titled
‘Security measures specific to the mentally ill°, is another point that is discussed in Turkish law.
The relevant regulation states that ‘A security measure shall be imposed on a person who is
mentally 1ll at the time of committing the act, for the purpose of protection and treatment.
Mentally ill persons for whom a security measure is imposed shall be taken under protection
and treatment in high security health institutions’. The opinion stating that castration can be
applied pursuant to Article 57 of the TPC considers paedophilia as a mental illness. The
acceptance of paedophilia as a mental illness also leads to other problems. For example, in the
context of Article 32 of the TPC, there may be situations such as not sentencing these persons
or reducing their sentences. For this reason, it is not possible to accept perpetrators of sexual
offences as mentally ill and not to punish them or reduce their sentences in this context.

As mentioned under the heading of chemical castration, the success of castration is only
possible if it is carried out in conjunction with psychotherapeutic methods. However, can
chemical castration be considered as a curative programme on its own? When it is considered
within the framework of the rehabilitation programme, the Law No. 5275 will come to the fore
in Turkish law. Article 7 of the Law on the Execution of Criminal and Security Measures states
that the convict will be encouraged to rehabilitative programmes. In accordance with the
relevant article, it is necessary to evaluate whether castration is a “curative programme’ or not.
In our opinion, it is not possible to accept ‘surgical castration’ as a ‘curative programme’. In
order for chemical castration to be considered as an incentive, the consent of the person must
be sought. At the same time, the health of the convict should not be adversely affected by
chemical castration. If all these factors are evaluated as a whole and it 1s ensured that the person
does not lose his/her self-esteem, it is possible that ‘chemical castration’ can be accepted as a
curative programme.

In Turkish law, there is also a Regulation on medical intervention for sexual offenders.
Article 7, paragraph 1 of the Regulation on the Treatment and Other Obligations to be Applied
to Those Convicted of Offences against Sexual Immunity published in the Official Gazette
dated 26.7.2016 and numbered 29782 was suspended by the Council of State. After this
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regulation, no legal regulation has been made by the legislative and executive bodies regarding
the application of castration against sexual offenders.

The article and justification of the law article that we propose to be added to the Law on
the Execution of Criminal and Security Measures specific to sexual offenders:

Article 105/b

(1) Chemical castration measure may be applied to persons convicted for offences
against sexual inviolability during the probation period after the finalisation of the judgement
in order to reintegrate them into society.

(3) The duration of the measure shall be determined according to the psychological and
medical condition of the perpetrator and may not exceed two years. During the implementation
of the measure, the health status of the perpetrator must be reviewed regularly. The principles
of implementation of the measure shall be determined by a regulation to be issued by the
Ministry of Justice.

(4) This measure shall be applied with the consent of the perpetrator and if the
perpetrator does not accept this measure, the execution of the sentence shall continue in a closed
penal execution institution. The rights of the convict regarding conditional release shall be
protected.

Justification

Crimes against sexual inviolability are serious offences that cause permanent physical
and psychological damage to the victim and disrupt social peace. The deep social impact of
these offences makes it inadequate to punish offenders only with imprisonment. Chemical
castration measure for the purpose of rehabilitation and reintegration into society in sexual
offences 1s an execution practice aimed at preventing the perpetrator from re-offending. With
this regulation, it will be applied by taking into account both the physical and psychological
state of the perpetrator and will be based on consent in the context of human rights and the right
to health. In this way, while aiming to reintegrate the perpetrator into society, the protection of
victims and the security of society will also be ensured.

KEYWORDS: Castration, Chemical Castration, Sexual Offences, Security Measure,
Probation.
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ESTETIK CERRAHIDE HUKUKI SORUMLULUK
Hayrunnisa OZDEMIR*
OZET

Giizellik ameliyatlar: insan viicuduna yapilmis 1yilestirme amaci olmayan birer tibbi
miidahale niteligindedirler. S6z konusu miidaahle ile kisinin viicudunda belli bdliimlerin
yeniden iiretimi ve diizeltimesi amac¢lanmaktadir. Giizellik amagli operasyonlar, diger tibbi
miidahaleyi amaclayan operasyonlardan ayrilirlar. Tibbi operasyonlarda daha cok diger tibbi
veriler ve tedbirler 6nem arzeder. Tibbi miidahalelerde yapilacak islem i¢in karmasik bir durum
sozkonusu olacaktir. Bundan dolayidir da kullanilacak alet ve edavat ona gore karmasik ve
cesitlilik arzedecektir. Giizellik operasyonlari, tedavi amaci giidenler ve giitmeyenler olarak
ikiye ayrilirlar. Tedavi amacli olanlar kisilerin viicutlarinda estetik ameliyatla meydana gelecek
olan degisikligin duygusal olarak da onun tedavisinde kullanilabilirler. Bunun yanisira, bazi
giizellik amaeliyatlar1 da plastik cerrahi amacli olarak yapilan ve kisilerin tam manasiyla kisisel
tatminlerini ortaya koyan miidahalelelerdir.

Tedavi amacli estetik operasyonlarda, oncelikle tekrar yerine koyma, tliretim, diizeltme
ve fiziki veya psikolojik tedavi amaclanur. Tibbi amacli esteteik operasyonlarda, viicutta
hastanin ¢oktan beri sikayet ettigi alanlar ortadan kaldirilir veya diizeltilir. Bu haliyle de hasta
kendini daha 1y1 hisseder. Tedavi amacl olanlarda mutlaka bir tibbi endikasyonunun varligi
aranir. Aksi halde yapilan miidahale hukuka aykir1 olur. Hastaya uygulanacak tibbi miidahale
onun iyilesmesi icinde gereklilik arzetmek zorundadir. Tedavi amacl olanlarda hekimin de
kendi meslek ve sanatini somut olayda icra etmesi gerekir. Hekimin hem mesleki hem de kisisel
olarak s6z konusu tedaviyi gerceklestirebilme yetenegine sahip olmasi gerekir. Son olarak bu
alanda, miidahaleyi yapacak olan hekimin yapacagi miidahale konusunda kisisel arzusunun
olmasi gerekir.

Tedavi amacli olmayanlarda ise, tibbi olanlardaki viicuda uygulanacak tedavi amacina
yer verilmez. Kisi kendi istegi ile yiizliniin belli yerlerine dolgu yaptirabilir. Kendisinin
ilerlemis yasma ragmen hep genc ve giizel goriinmek istemesi bu tiir ameliyatlara dncelik
tanimaktadir.

Giizellik amaci1 giiden ameliytalarin yapilabilmesi icin kamu hastaneleri
kullanilabilecegi gibi 6zel hastaneler veya klinikler de kullanilmaktadir. Ozel hukuk alaninda
taraflar 6zel hastanelerle sozlesme yapmalar1 durumunda bugiin Tiirk doktrininde aslinda
tartisilsa da yapilan sozlsemelerin “Eser Sozlesmesi” niteliginde oldugu kabul edilmektedir.
Bunun i¢in Tiirk Bor¢lar Kanun’undaki sozlesmelerin kurulmasian iliskin kurallar burada da
gecerliligini koruyacaktir. Bunun i¢cin fiil ehliyeti, taraflarin esasli unsurlarda anlasmasi
gerekmektedir. Taraflardan birinin kii¢iik veya akil hastasi olmasi durumunda kanuni
temsilcinin izin veya icazetinin alinmasi gerekir.

ANAHTAR KELIMELER: Giizellik Operasyonu, Tedavi Amach Estetik Cerrahi,
Tedavi Amacli Olmayan Estetik Cerrahi, Fiil Ehliyeti, Kiiciikler.
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LEGAL RESPONSIBILITY IN AESTHETIC SURGERY
ABSTRACT

Beauty surgeries are medical interventions that are not intended to heal the human body.
With the intervention in question, it i1s aimed to reproduce and correct certain parts of the
person's body. Beauty operations differ from operations aimed at other medical interventions.
Other medical data and precautions are more important in medical operations. There will be a
complex situation for the procedure to be performed in medical interventions. Therefore, the
tools and equipment to be used will be complex and varied accordingly. Beauty operations are
divided into those with therapeutic and non-therapeutic purposes. Those with therapeutic
purposes can be used in the emotional treatment of the change that will occur in the body of
people with plastic surgery. In addition, some beauty operations are interventions that are
performed for plastic surgery and reveal the personal satisfaction of the people.

In therapeutic aesthetic operations, primarily repositioning, production, correction and
physical or psychological treatment are aimed. In medical aesthetic operations, areas of the
body that the patient has been complaining about for a long time are removed or corrected. In
this state, the patient feels better. For those with therapeutic purposes, the presence of a medical
indication is sought. Otherwise, the intervention will be unlawful. The medical intervention to
be applied to the patient must be necessary for his recovery. For those with therapeutic
purposes, the physician must also perform his or her profession and art in a concrete case. The
physician must have the ability to perform the treatment, both professionally and personally.
Finally, in this area, the physician who will perform the intervention must have a personal desire
for the intervention.

For non-therapeutic purposes, the purpose of treatment to be applied to the body in
medical ones is not included. The person can have fillers in certain parts of his face at his own
request. Despite her advanced age, she always wants to look young and beautiful, giving
priority to such surgeries.

Public hospitals can be used, as well as private hospitals or clinics, for the purpose of
beauty surgery. In the field of private law, if the parties make contracts with private hospitals,
it 1s accepted that the contracts made are in the nature of "Contracts of Works", although it is
actually discussed in Turkish doctrine today. For this reason, the rules regarding the
establishment of contracts in the Turkish Code of Obligations will still be valid here. For this,
the capacity to act, the parties must agree on essential elements. In case one of the parties is
minor or mentally ill, the permission or approval of the legal representative must be obtained.

KEYWORDS: Beauty Operation, Therapeutic Aesthetic Surgery, Non-Therapeutic
Aesthetic Surgery, Verb License, Minors.
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TURK HUKUNDA UZAKTAN TESHIS VE TEDAVI ILE ILGILI UYGULAMA
Hac1 KARA*
OZET

Son yillarda kalitede énemli bir 1yilesme i¢in, bilgi teknolojilerinin saglik sisteminin
yeniden tasarlanmasinda Onemli bir rol oynamasi gerektigi ifade edilmektedir.
Telekomiinikasyon ve bilgi teknolojilerindeki gelisme ve ilerlemeler ve bu bilgi uzmanligi
thtiya¢ duyulan yer ile zamanda yeniden dagitarak, mevcut esitsizliklerin bir kisminin
iistesinden gelmeye yardimc1 olmasi amaclanmaktadir.

Uzaktan izleme, Ulusal Havacilik ve Uzay Dairesi (NASA)'nin uzaktan fizyolojik
izleme yapmaya basladig1 Merkiir (Mercury) uzay programinda daha da gelistirilmistir. Evde
ve toplumda bakim alanindaki en biiyiik ihtiya¢ kronik hastaliklarla ilgilidir. Geleneksel olarak
kronik hastaliklar, sik hasta temas: ve diizenli fizyolojik Olctimlerin kullanildigi bir bakim
yonetimi modeli yerine epizodik ofis tabanli bir modelle yonetilmektedir.

Evde izleme programlar1 {izerine yapilan ¢alismalar hipertansiyon, konjestif kalp
yetmezligi ve diyabet yonetiminde belirli 1yilesmeler oldugunu kanitlamistir. Ancak, daha fazla
ve daha yiiksek kaliteli calismalara da ihtiya¢ oldugu agiktir. Gelecekte muhtemelen evde
kullanilan daha fazla diziistii bilgisayar ve tablet olmasi1 hedeflenmektedir. Buna ek olarak,
fizyolojik izleme i¢in kullanilan daha kiiciik cihazlar da olacaktir. Ornegin, sirketler siirekli
izlemeden veri toplamak i¢in ivmedlger, stetoskop, elektrokardiyogram ve diger islevleri bir
araya getirebilen, giyilebilir kablosuz cihazlar gelistirmektedir. Bunlar arasinda kan basincini
ve Kkalp atis hizini 6lcebilen saatler veya yiiziikler de olabilmektedir.

Hasta tercihi ve kabul edilebilirligi, ev tabanl tele-saglikta karsilasilan zorluklardan
biridir. Bir¢cok ¢alisma, pilot uygulama sona erdikten sonra bu teknolojilerin kullaniminda
yipranma oldugunu gostermektedir. Insanlarin ne tiir cihazlar1 kullanmak istedikleri ve
hayatlarina ne kadar miidahale edilmesini kabul edecekleri konusunda daha fazla bilgiye ihtiyag
vardir. Ayrica hastalar1 ve ailelerini bakima en 1y1 sekilde nasil dahil edilecegi de ayr1 bir sorun
teskil etmektedir.

Bir baska zorluk da kullanima hazir cihazlarin (6rn. cep telefonlari, oyun sistemleri)
bakimda nasil kullanilacagini belirlemektir. Ayrica, tiim bu cihazlardan akan verileri nasil
yonetebilir ve bir klinisyen tarafindan eyleme gecirilebilecek bilgilere doniistiirebiliriz? Pek
¢ok doktorun hastalik yonetim ekibi yok, peki kii¢iik kirsal doktor muayenehanesi bu verileri
anlamli bir sekilde nasil kullanabilir? Son olarak, bu teknolojilerin kullanimini miimkiin kilmak
icin politika degisikliklerine ihtiya¢ vardir.

Bu c¢alismada Tiirk Hukukunda tele tip uygulamas: ve uygulamaya dair kanuni
diizenleme hukuki yonden ele alinacaktir.

ANAHTAR KELIMELER: Uzaktan Teshis ve Tedavi, Tip Hukuku Uygulamalari,
Sigorta ve Uzaktan Teshis ile Tedavi, Hukuki Sorunlar, Tele Tip.
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PRACTICE ON REMOTE DIAGNOSIS AND TREATMENT UNDER TURKISH
LAW

ABSTRACT

For a significant improvement in quality in recent years, it has been argued that
information technology should play an important role in the redesign of the health system.
Developments and advances in telecommunications and information technologies are intended
to help overcome some of the existing inequalities by redistributing expertise where and when
it is needed.

Remote monitoring was further developed in the Mercury space program, where the
National Aeronautics and Space Administration (NASA) began remote physiological
monitoring. The greatest need in home and community care is related to chronic diseases.
Traditionally, chronic diseases have been managed with an episodic office-based model rather
than a care management model using frequent patient contact and regular physiological
measurements.

Studies on home monitoring programs have demonstrated some improvements in the
management of hypertension, congestive heart failure and diabetes. However, it is clear that
more and higher quality studies are also needed. The future is likely to involve more laptops
and tablets used at home. In addition, there will be smaller devices used for physiological
monitoring. For example, companies are developing wearable wireless devices that can
combine accelerometers, stethoscopes, electrocardiograms and other functions to collect data
from continuous monitoring. These may include watches or rings that can measure blood
pressure and heart rate.

Patient preference and acceptability is one of the challenges of home-based telehealth.
Many studies show that there is attrition in the use of these technologies after the pilot ends.
More information is needed on what kind of devices people want to use and how much
mterference in their lives they will accept. There is also the challenge of how best to involve
patients and their families in care.

Another challenge is to determine how off-the-shelf devices (e.g. cell phones, gaming
systems) can be used in care. Furthermore, how can we manage the data flowing from all these
devices and turn it into actionable information for a clinician? Many doctors do not have disease
management teams, so how can the small rural doctor's office use this data in a meaningful
way? Finally, policy changes are needed to enable the use of these technologies.

In this study, the practice of tele-medicine in Turkish Law and the legal regulation on
the practice will be discussed from a legal perspective

KEYWORDS: Distance Diagnosis and Treatment, Medical Law Practices, Insurance
and Treatment with Remote Diagnosis, Legal Problems, Telemedicine.
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ROBOTIK CERRAHININ ETiK BOYUTU VE TURK HUKUKUNDA ROBOTIK
CERRAHI MUDAHALELERDEN DOLAYI HEKIM VE HASTANENIN HUKUKI
SORUMLULUGU

Pelin CAVDAR LOKUMCU"
OZET

Teknolojinin hizla ilerlemesi hayatmmizin her alaninda kendini gostermektedir. Bu
alanlardan biri de saghga iliskindir. Saglik alaninda robot ¢esitliligi karsimiza ¢ikmaktadir.
Calisma konumuz bu robot tiirlerinden biri olan tibbi girisimsel cerrahi miidahaleler i¢in
kullanilan robotlar yani cerrahi robotlardir. Giintimiizde saglik hizmetinde kullanilan cerrahi
robotlar tam bir otonomiye sahip olmayan, kendi kendine Ogrenemeyen robotlardir.
Dolayisiyla, robotun tek basma cerrahi miidahaleyi gerceklestirmesi s6z konusu olmayip,
cerrahi miidahale hekimin yonlendirdigi konsollar aracihifiyla gerceklestirilmektedir’. En
yaygin kullanilan cerrahi robot da Vinci robotik cerrahidir ve Amerikan sirketi Intuitive
Surgical tarafindan gelistirilmis robotik bir cerrahi sistemdir’. Robotik cerrahi iiroloji,
jinekoloji, kalp damar hastaliklari, genel cerrahi, kulak burun bogaz ve prostat kanseri
tedavisinde daha yaygm olarak kullanilmaktadir.

Konunun hukuki boyutunu daha 1y1 kavrayabilmek ve daha isabetli yasal diizenlemeler
yapabilmek icin robotik cerrahiye iliskin etik ilkeler de oldukca 6nemlidir®. Ayrntili olarak
aciklayacagimiz bu ilkeler temel olarak, saglik hizmet sunumunda esitsizliklere yol agilmamasi,
robotik cerrahiye 6zgli durumlar1 da kapsayacak sekilde hastanin aydinlatilmis rizasinin
almmasi, hekimlerin cerrahi robot kullanimina iliskin egitime tabi tutularak yetkinliklerinin
saglanmasi, robotik cerrahiyle ameliyatlar gerceklestiren hastanelerin dogrulanmamuis, yanlis
veya eksik bilgiler yayimlayarak hastalarin tibbi miidahaleye iliskin kararlarini etkilememesi
ve hasta Ozerkligine zarar vermemesi, cerrahin ve hastanenin hastanin yararma olmamasina
ragmen robotik cihazi diger seceneklere tercih etmemesi ve hasta ile hekim ve hastane arasinda
menfaat catismalarina sebep olmamasi, tele-cerrahi yoluyla gerceklestirilen tibbi miidahaleler
bakimindan hastanin kisisel verilerinin gizliliginin saglanmasi ve korunmasidir®. Bunlarin
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disinda, bir cerrahi miidahalenin bir iilkede yasal olup baska bir iilkede yasal olmamasi durumu
da etik acidan 6nemlidir.

Cerrahi robot kullanimi sebebiyle hekimin sorumlulugu temel olarak; culpa in
contrahendo, sozlesme, haksiz fiill veya vekaletsiz 1s gorme sebeplerinden kaynaklanir.
Sozlesme goriismeleri esnasinda hekim ile hasta nitelikli bir sosyal temas i¢inde bulunur ve
hekim heniiz bu asamada dahi hastasmin sahisvarlig1 ve malvarligmi korumakla yiikiimlidiir.
Aksi takdirde s6zlesme goriismelerinde kusur sorumlulugu s6z konusu olur>. Hekim ile hasta
arasinda TBK m.502 ve devaminda diizenlenen vekalet sozlesmesi bulunmaktadir®. Vekalet
sOozlesmesi geregince hekimin hastasina Ozenli bir sekilde tibbi miidahale gerceklestirme
yiikiimliliigii bulunmaktadir. Bu baglamda 6zen yiikiimliligi kapsaminda robotik cerrahi
miidahalede bulunan hekim hastasinin aydmnlatilmis rizasini geregi gibi almazsa, cerrahi robot
kullanimina iliskin bilgi ve tecriibesini gelistirmezse ve bilgisizligi yiiziinden hastaya zarar
verirse veya cerrahi robotu yanlis kullanimi veya yonlendirmesi sebebiyle hastasina zarar
verirse bu zarar1 tazmin etmekle yiikiimlii olur’. Hekimin robotik cerrahi miidahale sebebiyle
TBK m.526 ve devaminda diizenlenen vekaletsiz i3 gérmeden sorumlulugu ise acil durumlar
ve ameliyatin genislemesi durumlarinda karsimiza ¢ikmaktadir®. Bu gibi durumlarda hastaya
tibb1 miidahalede bulunmamak veya hastayr bekletmek hasta acisindan hayati tehlike
olusturacak nitelikte ise hekim hastanin rizasini almaya gerek olmaksizin hastanin menfaatine
olacak sekilde vekaletsiz i3 gorme hiikiimleri geregince hastaya tibbi miidahalede bulunabilir.
Hekimin hastasina karsi TBK m.49 geregince haksiz fiil sebebiyle sorumlulugu da
gerceklesebilir. Haksiz fiil i¢in aranan unsular olan hukuka aykir: fiil, kusur, illiyet bag: ve
zarar unsurlar1 ger¢eklesmelidir. Zira hastanin bedensel biitiinliigiine yapilan miidahaleler ayni
zamanda haksiz fiil kapsamindadir®. Hekimin hem s6zlesmeye aykirilik hem de haksiz fiil
sebebiyle sorumlulugu meydana gelebilir. Bu durumda ise TBK m.60’da diizenlenen sebeplerin
yarigsmasi hiikmiiniin uygulanmasi séz konusu olur.

Hastaneler robotik cerrahi miidahalede kullanilan ara¢ ve gereclerin bozuk olmasi,
zamani gelmesine ragmen bakiminimn yaptirilmamis olmasi, robotik cerrahinin yetkin olmayan
cerrahlarca gerceklestirilmesine izin verilmesi, hastanenin, robotik cerrahi sistemin ihtiyag
duyacagi giicii, ameliyat stiresince saglamamasi, elektrik baglantisinin saglanamamasi veya
hastanede cerrahi robotun kullanimina iliskin gerekli organizasyonun saglanamamasi (TBK
m.66/111) gibi sebeplerle hastanin ugradig:1 zarardan sorumlu tutabilir. Davanin basiretli tacir
sifatina da sahip olan 6zel hastane aleyhine 6zen yiikiimliiliigiinii yerine getirmemesi sebebiyle
acilmas: miimkiin oldugu gibi, kamu hastanesinin hizmet kusuru sebebiyle kamu hastanesi
aleyhine de a¢ilmas1 miimkiindiir*°.

Telemedicine”, Int J Gynaecol Obstet., Vol.94, 2006, s.74; Noel Sharkey/ Amanda Sharkey: “Robot Surgery on
the Cutting Edge of Ethics”, Computer, Vol.46, N.1, 2012, s.61; Nestor/Wilson, s.27; Sullins, s.8.
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6 “T1bbi alanda hizmet veren doktor vekdlet sézlesmesine gore sorumludur. Vekil, is goriirken yoneldigi sonucun
elde edilmemesinden degil de, bu sonuca ulasmark icin yaptigr ugraslarin ézenle goriilmemesinden sorumiu olup,
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Calismamizda, robotik cerrahiye iliskin etik 1lkeler, robotik cerrahi miidahale
sonucunda hekimin ve hastanenin hangi hukuki sebebe dayanarak hukuki sorumluluklarinin
s0z konusu olabilecegi anlatilacaktir.

ANAHTAR KELIMELER: Robotik Cerrahi, Etik ilkeler, Vekalet Sozlesmesi, Haks1z
Fiil, Vekaletsiz Is Gorme.

THE ETHICAL DIMENSION OF ROBOTIC SURGERY AND THE LEGAL
LIABILITY OF PHYSICIAN AND HOSPITAL FOR ROBOTIC SURGICAL
INTERVENTIONS IN TURKISH LAW

ABSTRACT

The rapid advancement of technology is evident in every aspect of our lives, including
healthcare. In the field of healthcare, we encounter various types of robots. The focus of this
study 1s on surgical robots, which are used for medical interventional procedures. The surgical
robots used in today's healthcare services are not fully autonomous and cannot learn on their
own. Therefore, it is not possible for the robot to perform a surgical procedure independently;
mstead, the surgery is carried out through consoles directed by the physician. The most
commonly used surgical robot 1s the Da Vinci Surgical System, which is a robotic surgical
system developed by the American company Intuitive Surgical. Robotic surgery is more
commonly used in the treatment of urology, gynecology, cardiovascular diseases, general
surgery, ear, nose, and throat (ENT) conditions, as well as prostate cancer.

Ethical principles regarding robotic surgery are also very important in order to better
understand the legal dimension of the issue and to make more accurate legal arrangements.
These principles, which we will explain in detail, primarily include ensuring that healthcare
services do not create inequalities, obtaining the patient's informed consent for situations
specific to robotic surgery, ensuring that physicians receive proper training to gain competence
in using surgical robots, and ensuring that hospitals performing robotic surgeries do not publish
unverified, incorrect, or incomplete information that could affect patients' medical decisions
and harm their autonomy. Additionally, surgeons and hospitals should not prefer robotic devices
over other options if it is not in the patient's best interest, and conflicts of interest between the
patient, physician, and hospital should be avoided. For medical interventions performed via
tele-surgery, it 1s also important to ensure and protect the confidentiality of the patient's personal
data. In addition to these considerations, the fact that a surgical procedure may be legal in one
country but illegal in another also holds ethical significance.

The physician's liability due to the use of a surgical robot primarily arises from culpa in
contrahendo, agreement, tort, or acting without a power of authority. During the contract
negotiations, the physician and the patient are in a qualified social contact and the physician is
obliged to protect the patient's person and property even at this stage. Otherwise, fault liability
arises during contract negotiations. Between the physician and the patient, there exists a
attorney agreement regulated under Articles 502 and subsequent articles of the Turkish Code
of Obligations (TCO). According to the mandate contract, the physician is obligated to perform
medical interventions on their patient with care. In this context, within the scope of the duty of
care, if a physician conducting robotic surgery fails to properly obtain the patient's informed
consent, does not improve their knowledge and experience regarding the use of surgical robots,
or if their lack of knowledge causes harm to the patient, or if harm is caused by the incorrect
use or guidance of the surgical robot, the physician is liable to compensate for this harm. The
physician's liability due to robotic surgery under the provisions of acting without a power of
authority as regulated in Articles 526 and subsequent articles of the TCO, may arise in cases of
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emergencies or the expansion of the surgery. In such situations, if failing to provide medical
mtervention or delaying the patient could pose a life-threatening risk, the physician may
mtervene without obtaining the patient's consent, based on the rules of acting without a power
of authority, for the patient's benefit. Additionally, the physician may be liable for tort under
Article 49 of the TCO. The elements required for tort, such as an unlawful act, fault, causal
link, and damage, must be present. Interventions on the patient's physical integrity also fall
under the scope of tort. The physician may be liable both for breach of contract and tort. In such
a case, the provision on concurrence of claims, regulated in Article 60 of the TCO, would apply.

Hospitals can be held liable for damages suffered by the patient due to issues such as
the malfunction of equipment used in robotic surgery, failure to perform maintenance when
due, allowing unqualified surgeons to perform robotic surgery, failing to provide the necessary
power supply for the robotic surgery system during the operation, inability to maintain electrical
connections, or the failure to organize the use of the surgical robot properly within the hospital
(Article 66/II1 of the Turkish Code of Obligations). A lawsuit may be filed against private
hospitals, which have the status of prudent merchants, for failing to fulfill their duty of care, as
well as against public hospitals due to service faults.

In this study, the ethical principles related to robotic surgery and the legal grounds upon
which physicians and hospitals may be held legally liable as a result of robotic surgical
mterventions will be discussed.

KEYWORDS: Robotic Surgery, Ethical Principles, Attorney Agreement, Tort, Acting
Without a Power of Authority.
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GIYILEBILIR DIJITAL SAGLIK URUNLERI
Tugcem SECER”
OZET

Son yillarda giyilebilir dijital saglik tirtinleri, fiziksel ve psikolojik sagligin eszamanli
olarak izlenmesi konusunda hevesli ve bilin¢li hale gelinmesiyle yayginlasmistir. Giyilebilir
dijital saglik iirlinii, teknoloji ile biitiinlestirilmis giysi ya da aksesuardir. Akilli saatler, akilli
gozliikler, elektronik tekstiller, dijitallestirilmis yiiziik, kolye ve kiipe gibi aksesuarlar, insiilin
monitorleri, inme sonrasi rehabilitasyon icin robotik eldivenler bu kapsamda sayilabilir.
Giyilebilir dijital saglik tirtinlerinin bir kismi1 medikal cihaz vasfi tasirken bir kismu yalnizca
teknolojik {iriin olarak degerlendirilir.

Giyilebilir saglik {iriinleri genellikle, veri toplama ve bu verileri monitérize etme
Ozelligi olan sensorler bulundurur. Kisisel saglik verileri, bu veriler icerisinde en popiiler
olanlarindandir. Kisisel Saglik Verileri Hakkinda Yonetmelige gore kisisel saghk wverisi,
“kimligi belirli ya da belirlenebilir gercek kisinin fiziksel ve ruhsal saghgina iliskin her tiirlii
bilgi ile kisive sunulan saglik hizmetivle ilgili bilgileridir:” Kalp atis hizi, tansiyon, uyku diizeni,
fiziksel aktivite ¢esitleri, kalor1 yakimi, egzersiz rotalar1 dolayisiyla lokasyon bildirimleri, ilag
takip uygulamalari, hastalik bilgileri, regli takvimi bu verilerin basinda gelir.

Tip bilimi bakimmdan bu verilerin takibinin bu denli kolaylasmasi saghk
uygulayicilarmin  hastalarmin saglik verilerini etkin bir bicimde kontrol etmesini ve
yonetmesini saglar. Ancak ayni zamanda giyilebilir dijital saglik iiriinlerinin kullanimi, gizlilik
endisesini beraberinde getirir. Bu tirlinlerin kullanimi, mahrem verilerin toplanmasiyla bu
bilgilere erisim ve bunlarin nasil kullanilacagi konusunda endiselere yol agar. Tiiketicinin
giinliik kullanimima sunulan giyilebilir dijital saglik iirtinleriyle medikal cihazlarin kullanimi
arasindaki ¢izgi, giyilebilir dijital saglik iiriinlerinin saglikli yasam mottosunun genislemesiyle
giderek muglaklasir. Boylece giyilebilir dijital saglik iirlinlerinin veri elde etme kapasitesi artar.
Giyilebilir dijital saglik iirlinlerinin topladig1 verileri genellikle bulut hesaplarda saklanir. Bu
verilere ulasimin ticari amagla ti¢iincii kisilere miimkiin kilinmas1 halinde ciddi kisisel veri
gizliligi ve giivenligi ihlalleri s6z konusu olabilir. 6698 Sayili Kisisel Verilerin Korunmasi
Kanunu ve Kisisel Saglik Verileri Hakkinda Yonetmelik, saglik verilerinin korunmasi amacini
tasisa bile, baska bir ifadeyle saglik verilerinin korunmasi mevcut hukuki diizenlemelerin
kapsamima girse bile giyilebilir dijital saghk {iriinlerinin topladig: veriler bakimindan daha
giiclii ve 6zgii bir hukuki diizenlemeye gereksinim duyuldugu asikardur.

Benzer sekilde, herhangi bir hukuki diizenlemenin denetimi olmaksizin toplanan bu
saglik verilerinin gecerliligi ve giivenilirligi baska bir sorundur. Medikal cihazlar bakimindan
uyulmas: gereken standartlar bulunur. Tibbi Cihaz Yénetmeligi, In Vitro Tan1 Amacli Tibbi
Cihaz Yonetmeligi, Tibbi Cihaz Satis, Reklam Ve Tanitim Yonetmeligi, 2017/745 sayili
Medikal Cihaz Yonetmeligi ve 2017/746 sayili In Vitro Tan1 Amacli T1ibbi Cihaz Yonetmeligi
bu hukuki diizenlemelerden bir kacidir. Oysa giyilebilir dijital saglik iirtinler1 bakimindan
herhangi bir hukuki denetim Ongoriilmez ya da bu {riinlerin medikal cihaz olarak
degerlendirilip mevcut hukuki mevzuatin kapsamina dahil edilmesinin gerekip gerekmedigi
bilinmez. Buna karsin bu iiriinler, kalp krizini dnceden haber vermek, fel¢ takibi, korona
belirtilerini tespiti hatta otizmin tespiti gibi oldukca iddiali 6zellikler ile kullanima sunulur.
Baska bir mesele, giyilebilir dijital saghk iiriinlerinin kullanicilar1 tarafindan anlasilip
anlasilmadigidir. Genellikle tiiketici sifatina sahip olan kullanicilarin, verilerinin sinirsizca
toplanmasinin sonuclarini tamamiyla anladiginin kabulii hayatin olagan akisma aykiridir.
Ozellikle bu verilerin ficiincii kisilerle paylasilmas: noktasinda tiiketicinin bilgisizligi s6z
konusudur. Veri kavrammin genisligi ve gizlilik kosullarmin karmasikligi kisinin verdigi onayin

47



anlammi kavrayamamasina neden olabilir. Bdylece bir riza eksikligi sz konusu olabilir. Bu
noktada, ticretsiz versiyon ya da deneme versiyonu yanilgisi bir baska meseledir. Giyilebilir
dijital saglik {irlinlerinin {icretsiz ya da deneme versiyonlarimnin kullanimi i¢in kullanicilarin bazi
kosullar1 kabul etmesi gerekir. Bu kosullar incelendiginde genellikle tiiketicinin uygulamaya
yiikledigi verilerin {i¢iincii kisilerle paylasilmasimna izin verdigi hiikiimlerin bulundugu goriiliir.
Tiiketicinin onayladigi bu hiikiimlerin gecerliligi tartismaya aciktir. Aksinin kabulii i¢in, {iriin
saglayicilarinin bu verilerin kimlerle paylasildigi konusunda tam bir seffaflik icerisinde olmasi
beklenir. Muglak kelimeler ve tanimlamalarla kisiye ait saglik verisinin iiciincii kisilerle
paylasilacaginin ifade edilmesi, gecerli bir rizanmin varhigini ispat icin yeterli kabul
edilmemelidir.

Sonu¢ olarak, giyilebilir dyjital saglik iirlinlerinin tabi oldugu hukuki standartlarin
bulunmamasi, bu iirlinlerin sagladig1 verilerin dogrulugu {izerinde herhangi bir denetimin
olmadig: sonucunu dogurur. Bu iiriinler araciligiyla riza eksikligi ile elde edilen verilerin
saklanmas1 asamasindaki gizlilik endisesi, depolanan bu verilerin dogrulugu ve giivenilirligi
endisesiyle birlikte dikkate alindiginda kisilik hakkinin ihlalinin derecesi de artar. Bu noktada,
bu iirlinlerin kullanimini, iiretimini, yonetimini ve Ozellikle veri denetimini diizenleyen
yasalarm c¢ikarilmasi gerekir.

ANAHTAR KELIMELER: Giyilebilir Saglik Uriinii, Kisisel Veri, Gizlilik, Medikal
Cihaz, Kisilik Hakki.

WEARABLE DIGITAL HEALTH MONITORING DEVICES
ABSTRACT

In recent years, wearable digital health monitoring devices have become popular as
people have become more enthusiastic and aware of simultaneously monitoring their physical
and mental health. A wearable digital health product is a garment or accessory integrated with
technology. They include smart watches, smart glasses, electronic textiles, accessories such as
digitized rings, necklaces, earrings, insulin monitors, and robotic gloves for post-stroke
rehabilitation. While some wearable digital health products are medical devices, others are
accepted as just technology.

Wearable health monitoring devices often contain sensors that can collect and monitor
data. Personal health data is one of the most popular forms. According to the Regulation on
Personal Health Data, personal health data is “any information relating to the physical or
mental health of an identified or identifiable natural person and information about the health
care provided to that person.” Heart rate, blood pressure, sleep patterns, types of physical
activity, calories burned, exercise routes through location notifications, medication tracking
applications, disease notifications, and menstrual calendars are among the most popular
personal health data.

As this data can be tracked, it enables healthcare professionals to effectively control and
manage their patients' health data. At the same time, however, using wearable digital health
monitoring devices raises privacy concerns. These products raise concerns about the collection
of private data and the access to and use of this information.

The line between wearable digital health monitoring devices' and medical devices' aims
i1s becoming increasingly blurred as the healthy living mantra expands. As a result, the data
collection capacity of wearable digital health products is increasing. The data collected by
wearable digital health products 1s stored in cloud accounts. If access to this data is made
available to third parties for commercial purposes, serious personal data privacy and security
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violations may occur. Even if the Law No. 6698 on the Protection of Personal Data and the
Regulation on Personal Health Data aim to protect health data, in other words, even if the
protection of health data falls within the scope of existing legal regulations, it is evident that a
more substantial and specific legal regulation is needed for the data collected by wearable
digital health monitoring devices.

Similarly, the accuracy and reliability of this health data collected without the
supervision of any legal regulation is another issue. There are standards to be complied with
regarding medical devices. Medical Device Regulation, In Vitro Diagnostic Medical Device
Regulation, Medical Device Sales, Advertising and Promotion Regulation, Medical Device
Regulation No. 2017/745, and In Vitro Diagnostic Medical Device Regulation No. 2017/746
are some of these legal regulations. However, there is no regulatory oversight for wearable
digital health monitoring devices, and it is not known whether these products should be
considered medical devices and brought within the scope of existing legislation. On the
contrary, these products are being offered for use with very ambitious features such as heart
attack prediction, stroke tracking, coronary symptoms detection, and even autism detection.
Another issue i1s whether their users fully understand wearable digital health monitoring
devices' features. It is not reasonable to assume that users, who are generally consumers, fully
understand the consequences of unlimited data collection. In particular, the consumer's
ignorance is questioned when this data is transferred to third parties. The breadth of the concept
of data and the complexity of the conditions of confidentiality may mean that the individual
does not understand the implications of his or her consent. So, there may be a lack of consent.
This 1s where the misconception of free or trial versions comes in. Users must agree to certain
terms and conditions to use these versions of wearable digital health monitoring devices. When
these terms are analyzed, it 1s usually found that there are provisions where the consumer allows
the data uploaded to the application to be shared with third parties. The validity of these
consumer-approved terms should be open to debate. To accept otherwise, product providers are
expected to be fully transparent about who this data is shared with. Simply stating, with vague
words and definitions, that the individual's health information will be shared with third parties
should not be considered sufficient to demonstrate the existence of valid consent.

As a result, the lack of legal standards to which wearable digital health monitoring
devices are subject leads to the conclusion that there is no control over the accuracy and
reliability of the data provided by these products. When the privacy concerns about the storage
of data obtained by these products without accurate consent are considered together with the
concerns about the accuracy and reliability of this stored data, the degree of violation of the
right to privacy increases. At this point, it is necessary to enact laws regulating these products'
use, production, management, and data control.

KEYWORDS: Wearable Health Devices, Personal Data, Privacy, Medical Devices,
Personality Rights.
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